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Codification—Its Practicability and Expediency—Being a Report made 
to the Cincinnati Legislative Club, in 1835, by T. Walker. 


[In 1835, a number of gentlemen in Cincinnati, with a view to learn the rules of legs 
islative bodies, and improve themselves by practice in debate, formed themselves into 
a Leeistarive Crus, chose a Speaker, and adopted for their guidance the rules of the 
House of Representatives in Congress. The following Report was made to this Club. 
Upon a re-perusal of it after nine years, I still adhere to the doctrines therein main- 
tained. In fact, I am a stronger advocate for codification now, than I was then, in 
consequence of what has actually been accomplished in New York and Massachusetts; 
and it is with a view of exciting attention to this great subject in the West, that i 
have ventured to publish what follows. I shall be much gratified, if it shall induce 
some opponent of codification to present an article on the other side.—Eb.] 


Report. 


The committee appointed pursuant to the following resolution— 
viz: “Resolved that a select committee of three be appointed to in- 
quire into the practicability and expediency of so enlarging and 
systematising the written law, as to reduce it to a regular code”— 
having had the subject under consideration, submit the following 
Report. 

The two inquiries proposed by the resolution, taken together, make 
up the great question of codification, as it is usually called. The 
project of framing a systematic code of written law, such as to an- 
swer the demands of the most civilized community, has found ardent 
advocates and opponents among the most intelligent and philanthropic 
minds of the age. That the question is one of vast importance, and 
pre-eminently entitled to serious consideration, all agree. It is not 
addressed to /awyers only, but to the whole people. In this light we 
now wish to present it. If legal reform be called for, the people must 
bring it about. If opposition come from any quarter, we anticipate 
it from lawyers. And the reason is natural. They are the most di- 
rectly interested in keeping things as they are. The more abstruse 
and recondite you make the law, the more indispensable will be their 
professional services, ‘Those of them who have attained a command- 
ing eminence, by years of laborious study, can hardly be expected to 
recommend measures which would render half their learning useless. 
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Nor would interest be their sole motive of opposition. ‘They have 
acquired an attachment, bordering upon reverence, for those time- 
hallowed mysteries, which it has cost them so many years to explore. 
For these and similar reasons, without imputing to the members of 
that honorable profession any narrow and unworthy motives, we do 
not expect them as a body, to acquiesce at once in our views., But 
we trust that their opposition when thus accounted for, will not so far 
prepossess others, as to prevent a candid hearing. 

We are not lovers of innovation for its own sake. We know that 
the mere fact of being untried is no recommendation to any scheme. 
Great respect is always due to the experience of past ages. We free- 
ly admit, that in the unparalleled mental activity of the present time, 
the tendency is to think éoo little, rather than too much, of present 
institutions. When about to propose any radical reform, this fact 
should be borne in mind. Otherwise, we may unintentionally give 
the wheel such an impetus, that it will revolve too far. But, on the 
other hand, there may be such a thing as too much contentment with 
things as they are. That sluggish disposition of mind, which desires 
no change, is as much to be deprecated, as its opposite. Let it be 
universal, and the progress of human improvement would cease; the 
world would come to a final pause; and a deep and hopeless lethargy 
would settle down upon the race of men. There is, however, a gold- 
en medium between these two extremes. It is that disposition of 
mind which neither reveres what is old, nor admires what is new, 
merely on account of its being old or new; but submits every question 
to the test of strict examination, upon its intrinsic merits. With such 
a disposition we desire to approach the subject referred to us. 

The proposition is to supersede the common, or unwritten law, by 
enlarging the boundaries of written law. Now, the common law 
comes down to us with letters of commendation from remote antiqui- 
ty. Sage after sage, through a long lapse of time, has paid it the 
tribute of lofty panegyric. It has not only been said to embody “the 
hoarded wisdom of a thousand years,” but also to be in reality, “the 
perfection of reason.” Americans are called upon especially to re- 
vere it, as the parent of modern liberty. Because it withstood, with 
genuine Saxon obstinacy, the early encroachments of Norman power, 
we are required to believe that it breathes throughout the very soul 
of indomitable freedom; and that, for this reason, our ancestors 
brought it over to this country, and cherished it as their most precious 
birthright. But to all such suggestions, it is sufficient here to reply, 
that if hoary antiquity and unbounded encomium had been_permit- 
ted to preclude scrutiny, the philosophy of Aristotle would still enslave 
the human mind. We set out, therefore, with the protestation, that 
neither the antiquity of the common law, nor its present wide su- 
premacy, prove anything, one way or the other, as to its comparative 
excellence. Let the two systems be examined, as if both were till 
now unheard of. 

What then is meant by written law? By written law we under- 
stand the formal and solemn enactments of Legislation. It compre- 
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hends both constitutions, treaties, and statutes; but is chiefly made up 
of the last. Now as we elect and compensate a body of men, for the 
exclusive purpose of providing us with laws, it would seem, at first 
glance, as if we need have no other laws than those which some time 
or other had passed through the regular forms of enactment by the 
Legislature. But the truth is, that not one fiftieth part of the laws 
by which our rights are regulated, have ever been promulgated from 
a legislative hall, so as to come within the definition of written law. 

What then is meant by unwritten law, and whence does it derive 
its authority? The common law is called unwritten, because there 
is no record of its formal enactment by any legislative body. The 
theory sometimes maintained, is, that its principles must once have 
been enacted in due form, but that the record of such enactment has 
been lost. This, however, is mere theory. The fact is that the whole 
body of common law is the vast work of Judicial Legislation. In 
other words, it has been made from first to last by Judges; and the 
only record of it is to be found in the Reports of their decisions. ‘The 
system has grown up to its present enormous bulk, by gradual accre- 
tions, from the earliest periods of English history down to the present 
moment. The Reports of decisions in England and America, together 
with Indexes, Digests, and Abridgments, all of which go to make up 
the records of the common law, already amount to a thousand volumes ; 
and the number is increasing every year more rapidly than before. 
To illustrate the formation of the system, let us suppose that a ques- 
tion arose in times far back, concerning which the written laws con- 
tained no provision. In such a case, if the judge could find a reported 
decision in point, he was governed by it. If not, he sought for cases 
analogous, and moulded his decision according to their principles. If 
neither of these, then, rather than let a wrong go unredressed, he 
threw himself upon his best discretion, and made a law to suit the 
case. In this way every principle of the common law has been adju- 
dicated, and each adjudication forms a precedent for subsequent cases. 
Accordingly it may happen that the rights of an American citizen, 
in the nineteenth century, will depend upon the opinion of a British 
judge, pronounced in the tenth century. For if a question now arises, 
concerning which our written law is silent, we go to the Reports. If 
those of our state contain nothing in point, we ransack the other 
American reports. If none of these settle the question, we consult 
the English reports, searching back to the earliest times. Nay we 
even have recourse to the laws of Justinian, or to wheresoever else 
we can obtain light; and in this way, a decision is finally made. 

It will be seen from this description, that in the theory of the com- 
mon law, precedents when once established, are absolutely binding, and 
that consequently judicial discretion is limited to new cases. But this 
is far from being practically true. Judges feel at liberty, on what 
appears to them good reason, not only to overrule the decisions of 
other courts, but even their own prior decisions. The number of 
reported cases already overruled, cannot be less than two thousand. 


_And this wide liberty is taken for the purpose of avoiding an evil 
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inherent in the system. It results from the very nature of things, that 
many of the doctrines established centuries ago, in states of society 
altogether different from the present, must be totally unsuitable to 
our condition. Yet upon the strict theory before mentioned, these 
decisions would be absolutely imperative, until superseded by Legis- 
lation. Now in such cases, where a rigid adherance to precedents 
would induce a decision at war with present fitness and propriety, 
the judge assumes the province of a legislator, and overrules the an- 
cient authority. In fact, the Supreme Court of this state has laid 
down, upon this subject, the broad position, that it will be governed 
by what we call the common law, only so far as it is adapted to our 
circumstances, So that the question, what is the law of Ohio, can 
only be answered by saying, that it is what our judges please to de- 
termine. 

Having thus ascertained the difference between the two kinds of 
law, we are prepared to answer the first question propounded by the 
resolution; namely, is it practicable to make such a code as is con- 
templated? 

On this point we do not entertain a doubt. The whole body of 
law, in whatever form it exists, must be composed of a series of prin- 
ciples, and surely it cannot be impossible to collect these principles 
together, arrange them into a system, and give them a legislative 
sanction. This is all the resolution contemplates. 

No doubt it would be a work of vast labor, requiring the highest 
order of intellect. It might task, for years, the highest powers of the 
Marshalls, the Websters, and the Storys of our land. But there is a 
wide difference between difficulty and impossibility. It is not pre- 
tended that ordinary legislators would be equal to such an undertak- 
ing- But they are capable of designating commissioners who would 
be competent; and the people are able to compensate them. In 
preparing the code proposed, the framers would only have to do for 
the law, what has been done for every other art and science; that is, 
to arrange principles into a system. All the principles of the com- 
mon law which are worthy of being retained, would be ready at their 
hands, to be incorporated with such additions and modifications, as 
wisdom and experience should suggest. And when a code should be 
thus elaborated and matured, it would only remain for the legislature 
to add its formal sanction; and the Herculean work would be accom- 

lished. 
' But we are not left to conjecture on this point. The thing has 
been done, over and over again. It was done in Greece, by the 
memorable codes of Lycurgus and of Solon—in Rome, by the mighty 
work of Justinian—in Prussia, by the code of Frederick the Great— 
and in France, by the code of Napoleon, the noblest work of all. 
The achievement of this great enterprise was one of the few remem- 
brances, that cheered the fallen Emperor on his lonely rock. “I 
shall go down to posterity”—said he—* with that code in my hand.” 
Nor are we wholly without examples in this country. The name of 
Livingston is rendered immortal by his code, Nay, this is notall. To 
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say nothing of our constitutional law, which is all written—while 
what is called the British constitution, still remains a mere collection 
of precedents; we have succeeded in dispensing altogether with the 
common law with regard to crimes. On a few pages of our statute 
book, may be found all the crimes which our courts can punish—and 
the same is true of the criminal law of the United States. Now if 
this has been done in criminal matters, why may it not be done in 
civil matters? But the question of practicability requires no further 
enforcement. What man has done, man can do again. 

We turn, then, to the question of expediency—and here we are met 
at once by the chilling assertion, that it would be impossible to ren- 
der a code complete, and therefore we had better retain the common 
law. Let us examine this position. Is the common law complete? 
Does it contain well settled principles enough to meet every future 
case? If so, the objection vanishes at once; for we have shown that 
all these principles might be incorporated into the code. But the 
truth is, that in the nature of things no system, whether of written or 
unwritten law, can be, in this sense, complete. Take away from the 
common law the judicial discretion, which makes the law for new 
cases, as fast as they arise, and its manifold deficiencies would soon 
be felt. Now what is there to hinder this same judicial discretion 
from supplying, in the same way, the deficiencies of a code? That 
the most elaborate code would be deficient, we may safely admit; 
since no human sagacity could anticipate all future cases. In the 
ever multiplying relations of human affairs, the imagination cannot 
run forward to the time when new cases will not present themselves. 
But are these now provided for by the common law? Certainly not. 
So far, then, as respects new cases, the imperfection of our nature 
creates the same necessity for judicial discretion, whether we have 
a code or not. But the advantage of a code would be, that judicial 
discretion would then be confined to new cases only. which is not the 
case now. We have seen that judicial precedents have not the 
binding authority of legislative acts. Now, although it may be gen- 
erally true, that when a precedent has been overruled, the principle 
substituted is abstractly better than that which is abrogated, yet 
every such instance must be attended with the evil of a retroactive law. 
It takes the world by surprize. What men have considered settled, 
they suddenly find unsettled; and they begin to lose confidence in 
the stability of their rights. But under a code, limiting judicial dis- 
cretion to new cases, no such consequence could result. In fact, 
there would be nothing to apprehend, from a discretion thus guarded. 
To be convinced of this, we need only to consider the manner in 
which new cases are now decided. The issue is made up by opposing 
parties, who present the question in all possible aspects, and explore 
the whole universe of argument, to maintain their respective grounds. 
When, therefore, the judge makes up his opinion, he does it with 
every conceivable means of being right. And his motives are as 
powerful, as his means of information are ample. If he belong to an 
inferior court, he knows that his opinion is liable to be reviewed by 
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a superior tribunal. If not, it is to be reported, for the scrutiny of 
the whole profession, And finally, if with all these probabilities to 
the contrary, his opinion should prove to be wrong, the very next leg- 
islature could rectify it, by an addition to the code. The objection, 
therefore, of incompleteness, vanishes upon examination; and this is 
the only serious objection we have heard stated. 

Let us now glance at some of the positive advantages. And first, 
instead of searching, as we now must, through a thousand volumes, 
to ascertain what our rights are, we should find them perhaps in eight 
or ten volumes. Now, if it be important that men should have the 
means of knowing the laws by which their actions are to be regula- 
ted, this is a benefit not to be overestimated. 'Two references, how- 
ever, will help us to appreciate it. The first is to the written consti- 
tutions of our country—who would willingly exchange conditions with 
England, and live under an unwritten constitution—a constitution of 
common law—a patchwork of precedents?) No wonder Reform is 
there the perpetual cry. The other reference is to our criminal code. 
What citizen would willingly exchange it for the criminal common 
law? Now, by running over a few pages, we can ascertain, with 
absolute certainty, what actions will expose us to punishment.— 
Without this code, though we might have searched through a hun- 
dred volumes, we still could not be sure, that a long forgotten prece- 
dent might not be raked up from some musty volume of black-letter 
reports, to authorise a blow from the arm of the law. 

A second advantage would be, increased certainty as to what the 
law is. Now, as we have seen, all is doubtful. Two thousand cases 
may arise, in which authorities can be found on both sides. In fact, 
the common law may be truly said to lie hidden in the breast of the 
judge. It is usual to rail at that fundamental proposition of the 
Justinian code, which declares, that the Prince’s pleasure has the 
force of law. But under the wide latitude assumed in Ohio, as to the 
common law, you have but to substitute judge in the place of prince, 
to make the proposition a maxim here. Now, the code proposed, 
would do away with this uncertainty—and instead of wasting a long 
life in unavailing efforts to be able to declare with certainty what 
the law is, we might turn at once to the very page and section. 

The third advantage would be, that, by leaving out of the code, 
all that portion of the common law, which, because it was well adap- 
ted to the age of barbarism in which it originated, is, for that very 
reason, totally unfit for us, we should have a system of laws in har- 
mony with each other, and with the general spirit of our institutions. 
Now, the Common and Statute law, taken together, form but an ill 
assorted and chaotic mass of incongruities and technicalities. We 
dislike to deal in such broad assertions; but time will not permit us 
to enumerate particulars. A well reasoned code would call forth 
order from this confusion, and entitle the law to be called a science. 
Now it enjoys that name only by courtesy. Could we but hold up in 
their true colors, all the fictions which are made necessary, in order 
to attain any thing like justice under the common law—all those 
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arbitrary and yet wonderfully subtle distinctions in the forms of action 
and the doctrines of pleading, which occasion almost as many cases 
to be decided upon mere points of form, as upon their real merits— 
and all those abuses which have been tolerated from age to age, by 
reason of the unconscionable length and redundancy given to all 
legal instruments and forms of proceeding—had we time to exhibit 
these rank deformities of the common law, now understood only by 
the initiated, to the unhackneyed common sense of the public at large, 
it would be in vain to tell them that the common law is “the perfec- 
tion of reason.” They would feel the contrary. They would at 
once perceive, that it was framed more for the benefit of lawyers 
than litigants. They would realize, what is the unquestionable truth, 
that in all those qualities which should characterize a science, the 
common law is immeasurably behind every other art and science. 
In this respect, it may be compared to a floating beacon, anchored 
fast on the current of time, as a stationary- point from which to meas- 
ure the world’s general advancement. 

We would not, however, be understood as saying that the common 
law has no good features. We speak of it as a system considered 
with reference to this age and country. We are not surprised that 
the first emigrants prized it so highly. It was not only the rule under 
which they had been reared, but it was infinitely better than no rule 
at all. They were not prepared at once to frame a code for them- 
selves; and did well to take that which was ready furnished to their 
hands. But we are surprised that two centuries have been suffered 
to elapse, with so little effort to improve our legal condition. We 
can only account for the fact, by veflecting that the mass of the com- 
munity wait for lawyers to take the lead in legal reform, and that 
lawyers have reason to be well contented with the system as it is. 
A clear, concise, and well arranged code, to which all who can read 
might have access, would not, to say the least, tend to increase their 
business; and perhaps it would be asking too much of their patriot- 
ism, to require them to take the lead in legislating bread out of their 
own mouths. If the reform is to be effected, the first move must be 
made out of the pale of the profession. 

We shall advert to but one further argument. The prevalence of 
laws never enacted by legislators, is inconsistent with the theory of 
our social compact. The people, in their primary, free, and sovereign 
capacity, have organized themselves into a body politic, upon certain 
fundamental principles, declared in their constitution. One of these 
principles is, that a body of men, representing the people, and speak- 
ing in their name, shall, in the mode pointed out, frame laws for their 
government. The constitution recognizes no other legislative power, 
and no other mode of making laws. It supposes that laws derive 
their authority from the fact of being enacted in due form by the 
body constituted for that purpose. Now all we ask is to have this 
principle carried out universally into practice. Let us have a code 
of laws emanating from this authority, so comprehensive that we shall 
have no occasion to resort to the feudal ages for rules of conduct. 
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Let us have the means of knowing with certainty what laws have 2 
just claim upon our obedience, by reference to the rolls of state. Let 
no citizen be able to say, even with the appearance of plausibility, 
that he is not bound to submit to a given law, because it has never 
been enacted by the legislative power, and therefore he has no evi- 
dence that it is a law. 

In conclusion, we remark, that, should any believe it impossible to 
supersede altogether the unwritten law, codification does not con- 
template this; but only to circumscribe its limits as much as possible. 
If therefore we cannot have a complete code, let us have one as 
nearly complete as possible. 

The work proposed is certainly an arduous one; but its successful 
execution would be the greatest benefaction that legislation could 
confer. ‘They who shall be instrumental in achieving it will deserve 
well of their generation. And it wants but the resolute determination. 
Let proper men be commissioned for the task, and due provision 
made for compensating them, and we shall have a code which will 
very soon save, in the expense of litigation, more than the cost of 
making it; and what is still more important, we shall fully redeem the 
great republican pledge, as yet but partially redeemed, of establishing 


justice. 


P. S. While correcting the proof of the foregoing article, I received the New- 
York Tribune of June 4th, from which I take the following account of proceedings 
in the British Parliament, in corroboration of the views above expressed. 


Consolidation of the Criminal Law.—British Parliament, House of 
Lords, May 13th, 1844. 


Lord Brovenam, in moving the second reading of his bill for the 
consolidation of the criminal laws, stated the object he had in view, 
which is to digest and condense the enormous mass of our criminal 
statute law, reducing it to written principles and a distinct code, easily 
accessible, intelligible, and capable of being carried into execution 
with facility. His lordship then commented on the universal concur- 
rence in opinion as to the desirableness of this among philosophers, 
lawyers, and the most enlightened judges and statesmen; and then 
gave an amusing account of the voluminous records in which English 
law is preserved. 

*“ My lords,” he said, “ I have spoken of digesting the whole of the 
Criminal Law, or the whole of the Statute Law, Civil as well as Cri- 
minal, and not merely the Statute, but the Common Law. My state- 
ment of the manner in which the Common Law is locked up, or 
diffused or scattered in the books in which alone it is to be found, is 
a sufficient argument, were there none other, for not excluding the 
Common Law from ihe inquiry. But when I come to the Criminal 
Law of the land the case becomes much stronger, and I will presently 
show your Lordships why. Can any thing equal the absurdity of con- 
tinuing your criminal law in your statutory or written law, and leaving 
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out all that is contained in your common law—when ‘ae reflect for 
one moment what must be the language which the lawgiver holds 
upon this subject to those he calls upon to obey, under the severest 
penalties? e tells them, ‘ Disobey at your peril; here is the law; 
written so plain that he who runs may read.’ ¢ But,’ asks the subject, 
‘is this all the law? ‘Very far from it, replies the legislator; ¢ it is 
not above one-fourth or one-fifth of the law you have to obey; but 
where you are to find the rest is more than I can tell.’ This is the 
language which the lawgiver holds—‘ Obey me at your peril, but I 
I cannot tell you what you are to obey. The written law you have, 
but for the remaining part you must find it out for yourself, in the best 
way you are able, but I cannot tell you where it is to be found. It 
is to be found in the thirty quarto volumes of statute law, in the one 
hundred and fifty thousand closely printed pages of reports, and if 
you want an index it is contained in eight thousand pages, but more 
I am not bound to tell you. Nevertheless disobey me at your peril.’ 
* * * * * Among the various advantages which the reduction 
of the written and unwritten law to a digest, produces, I will remind 
your lordships of the main one—that it enables the subject to know 
what he has to obey, as well as the practitioner to know how he is to 
counsel his client, and the judge to know how he is to decide on his 
cause. JI may be allowed to give your lordships a few examples of 
the state of confusion and uncertainty in which our law now stands, 
written or unwritten. As to the written, the learned commissioners 
have collected no less than thirteen definitions of the crime of theft— 
a crime, be it remembered, for which about twelve thousand persons 
are tried yearly—five of which definitions are totatly diverse; and 
they are by judges as well as text writers. As to the general state of 
the law, there are now one thousand five hundred and forty statutes 
in force, six hundred and fifty-eight of which are repealed or sup- 
posed to be repealed directly by parliament; one hundred and forty- 
two are repealed or supposed to be repealed by implication; two 
hundred and thirty-four are, but most inaccurately, called obsolete, 
because in England there is no such thing as an obsolete statute. It 
has been laid down beyond contradiction that a statute cannot be ob- 
solete. A statute may be no longer applicable to the circumstances 
of the day, as one applied to villeins, for instance, a class who no 
longer exist; but many of these acts are quite applicable to the cir- 
cumstances of the day, and they might be enforced if anybody chose 
to put them in force. Of three hundred and seventy-six which are 
repealed, or supposed to be repealed by implication, or said to be ob- 
solete, that is, never acted upon, how many do your lordships think it 
is quite doubtful whether they are repealed or in force? Very nearly 
one-half, one hundred and forty-two. How are you to tell whether 
these are or are not the existing law of the land? But, besides, there 
are two or three score of statutes supposed to be repealed directly— 
not obsolete, not by implication, about which it is perfectly impossible 
to know whether they are repealed or not. I will take as an exam- 
ple the 3d = 4th Henry VI., c. 10, which makes it a most grave 
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offence, severely punishable, for any person to have in his possession 
the images taken out of a church; but then there is a merciful proviso, 
except those of a nobleman, or other persons who are not reputed 
saints; so that if I were to take an image out of a church, if it were 
of a reputed saint, I should be liable to the severest penalties; but if 
it were of anybody who was not so reputed—of any of my noble 
friends near me, for instance—I should escape a penalty entirely.— 
(Laughter.) Suppose it were my noble and learned friend on the 
woolsack, I might without fear take him. (Laughter.) 

** Lord Campseti: No, no: he is a saint without being reputed. (A 
augh.) 

“Lord Brovenam: Well, repute is required. This act was subse- 
quently repealed, but King James I. repealed the repealing act; and 
therefore there is the greatest doubt whether the original act of Par- 
liament is not revived. Again: there is the 32d of Henry VIII.—the 
law of maintenance—no one can tell as to that. Then there is the 
23d of Henry VIII. for the attaint of juries finding false verdicts. 
Some say it is repealed; I do not know whether it is obsolete or not; 
but I know that Lord Ellenborough, being very much dissatisfied with 
several verdicts which went against his opinion, threatened the jury 
in his place with the 23d of Henry VIII. which, he said, was a great 
mistake to think was repealed. 

“Lord Campseti: That was repealed by Sir Samuel Shepherd. 

“Lord Brovenam: That was brought under the attention of the 
learned commissioners, and they found it was exceedingly doubtful 
whether the act of attaint was repealed, and have put it as a query. 
I wef it is the opinion of some that Sir Samuel Shepherd did re- 

eal it. 
: “ Lord Campsetu: I know it was intended. 

“ Lord Brovenam: Well, there is Lord Ellenborough’s opinion that 
it was not done. There is another act, which, for the second offence, 
prescribes the penalty of imprisonment for life, to any person who by 
fond, fantastic prophecies, shall attempt the stirring up of faction. I 
have heard many noble persons in this House dealing in this offence 
with sufficient frequency, and prodigal of their prophecies, too, with- 
out any thought of punishment being inflicted. (A laugh.) Then 
there is the 26th of Henry VIII. and the 5th and 6th of Henry VI. 
as to which no man can tell whether they are repealed or not, which 
make it capital for any person to call the Sovereign a tyrant, infidel, 
or schismatic. So that if any person one hundred and forty years 
ago had happened to tell the truth respecting King William, of glo- 
rious memory, and say that he was a Presbyterian, or a schismatic, 
he would have been guilty of High Treason; and no man can tell 
whether this is so now or not. There is another act of Henry VIII. 
cruel and brutal, like many others of that tyrant—for so he was, and 
a schismatic at least, if not an infidel—but the first Defender of the 
Faith passed an act of the most atrocious kind, that if any person, after 
committing treason, became a lunatic, he should be punished capitally, 
notwithstanding he could not plead to the indictment. Now, no man 
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can tell whether that act is repealed or not. Then there was the act 
against forestalling, the act prohibiting the importation of foreign cards 
for carding wool, and the 13th of Elizabeth, forbidding corn to be 
exported when wheat was at 6s. 8d. a quarter. The 2d of Richard 
II. which allows no shoe-maker, under severe penalties, to be a tanner, 
nor any tanner to be a shoe-maker; as well as the 3d and 4th of Ed- 
ward VI, forbidding any servant, laborer, or artificer, to be hired by 
the day, or for a less period than a year; a law which, as your lord- 
ships know, is violated every day. The 4th of Henry VII. like it, 
forbids cattle to be killed within a walled town, or within the town of 
Cambridge; and the Ist and 2d of William and Mary, which allows 
no peasant to sell any goods in a town, except at a Fair. I have 
culled out these as samples; no man can tell whether the acts stand 
in the statute book or not. Such acts are justly termed by lord Coke 
snares to entangle the unwary subject; they lie in wait to be drawn 
forth at some unexpected moment; they.are vipers which, though fro- 
zen, are not dead; and which the heat of party, or the malignity of 
private revenge, may warm into life to sting the innocent victim. As 
an example of this, I will remind your lordships, that by the act of 
Queen Elizabeth, of glorious memory, whoever refuses to go to church, 
for three successive Sundays, shall pay a shilling. It must be to his 
own parish church; and I am sure, though all of us go twice on Sun- 
days to church, it is very generally not to our own parish church. (A 
laugh.) Three years ago I presented a petition from three men con- 
fined at that time in Lancaster prison by the sentence of the justices, 
for £3 14s. damages and cost. An information was laid against them, 
not for absenting themselves from church, but for what the agricultu- 
ral and judicial mind holds a much more grievous offence than any 
absence from the church—I mean poaching. The information, how- 
ever, failed, and the justice, learned in the law, would have been 
compelled to dismiss the prisoners, had he not bethought himself of 
asking them, ‘ But were you at church last Sunday? ‘Oh,no! ¢Or 
the Sunday before?” ‘Oh,no! ‘Or the Sunday before that?’ ‘Oh, 
no? * Then I will convict you all in the fine of ls.’ They were 
imprisoned eleven weeks.” 

is lordship complimented Sir R. Peel on what he had done in the 
way of consolidating the law, and looked to him for further exertions 
in promoting the same object. 

he Lorp Cuancettor, in expressing his approbation of the gene- 
ral principles of the bill, recommended Lord Brougham to rest satisfied 
for the present with its second reading, letting it lie over till next 
session, and meantime the Government would take the matter up in 
conjunction with the commissioners for reporting on and consolidating 
the laws, who have now been appointed for several years; and the 
would endeavor conjointly to devise the best means of obviating dif 
culties and removing objections. There were, however, a variety of 
dormant statutes, the repeal of which might be advantageously carried, 
pending the consideration of the greater measure. 

Lord Denman and Lord Campbell both expressed their approbation 
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of the course suggested, and Lord Brougham having expressed his 
assent, the bill was read a second time, and the house adjourned. 





Circuit Court of the United States for the District of Georgia, 
May Term, 1844. 


Wiuam W. Butiocnu v. Tue Sreampoat Lamar. 
[From the Georgian.] 


Admiralty jurisdiction extends over the Savannah river, between Savannah and 
Augusta, where the tide ebbs and flows, although within the body of a county. 

It is a neglect of proper precaution to put a steamboat under full headway, just as she 
is entering a narrow part of the channel in the night. 

It is also a neglect of proper precaution for a steamboat not to have a signal light in 
the night. 

And if damage ensues, in either of these cases, not caused by the neglect of the 
injured party, the party neglecting such proper precautions is liable. 


Wayne, J. The libellant seeks to recover compensation for 
two negroes, who were his property, and who were drowned, the 
canoe in which they were, having been run under by the Steamer 
Lamar, in tide water, in the Savannah river. He alledges, that the 
negroes were going in a staunch, well built, and safe boat from the 
city of Savannah to his plantation. That, as they were on the way 
up the river, it being about eight o’clock and bright moon light, the 
steamboat Lamar, with two towboats attached to her, and with a 
won | current, ran with great violence and force against the canoe, 
sunk her, and that the negro slaves, Mary and Andrew, the propert 
of the libellant, were drowned. That when the collision happened, 

? 


“< 





it was impossible for the negroes in the canoe to get out of the wa 
of the Lamar, on account of the rapidity with which she approache 
and the space occupied by her and the freight boats, one of them be- 
ing on the starboard, and the other on the larboard side, but that 
there was ample time for the Lamar to have been stopped, and so 
have avoided a collision with the canoe, if the master of the steamer 
had not refused, or at least neglected to keep clear of it, which might 
with care and safety have been done. 

The respondents answer, that the accident occurred in the river 
Savannah, about three miles above the city, the Lamar being on her 
way from Savannah to Augusta, being the trade in which she is ha- 
bitually employed, and being interior navigation. The jurisdiction of 
the Court is then denied. The correctness of the statement, as made 
in the libel, is also denied, and the respondents proceed to state, that 
the Lamar, being well equipped and manned, started from Savannah 
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for Augusta, that after passing a shoal in the river, which required the 
progress of the steamer to be checked, her steam was again put.on, 
and she was proceeding under her usual pressure, but without having 
attained her usual speed. That she was nearly under her usual head- 
way, and had reached the Georgia shore, following the channel of 
the river in the track of steamboats, having two boats attached to her; 
that after she had made an oblique passage across the river, from the 
shoal towards the shore, she was straitened up the river; that at this 
time, it being dark, and no moon up, an alarm was given by a hand 
in the inner flat, or towboat; that the master of the Lamar immedi- 
ately ordered her to be stopped, which was done; that it was then 
ascertained, a canoe had been run over by the inner boat; that at the 
time of the accident it was dark, that there was no moon, that the 
canoe was not seen, and could not be seen in time to prevent the ac- 
cident; that as soon as the alarm was given, every exertion was made 
to step the boat instantly; that the accident was not occasioned by 
the negligence, want of care or skill of the master or crew of the 
steamer; but if there was negligence, it was that of the negroes in the 
canoe, in not keeping nearer the shore, and out of the reach of the 
steamer, as they must have heard her approach, some time before she 
reached them. 

From the answer, it is conceded that a canoe was run down by 
the Lamar, at the time stated, in tide water, in Savannah River, and 
that the canoe and Lamar, were both going up the river with the 
flood tide. The evidence establishes that two negroes, belonging to 
the libellant, were in the canoe when she was run under. That the 
canoe was a safe well built boat, not overloaded, was paddled by an 
able man in a fit condition to manage her, that he and the woman 
with him were drowned, by the canoe having been run under by the 
inner or larboard towboat attached to the Lamar, and that they were 
worth one thousand dollars. It appears also that the captain of the 
Lamar, was in his place on board of her, on the look out when the 
alarm was given, that he instantly gave orders to stop her, which was 
done, and that after the canoe was run under, he did all that could be 
done under the circumstances, to ascertain the extent of injury which 
had occurred, and to save the lives of those who might have been on 
board the canoe, if any such hope could be indulged in a case in 
which a boat had been run under, passing a distance of more than one 
hundred feet, under the bow of the towboat, out at her stern, before 
she was seen again. 

The point then in the case is, was the canoe run down, by such 
negligence, want of skill, or carelessness in the navigation and man- 
agement of the Lamar, as to entitle the libellant to recover compen- 
sation from her owners, for the loss which he has sustained. To 
recover, the libellant must prove not only negligence upon the part 
of the respondent, but ordinary care on his own part. (12 Pick. boy ; 
Lane v. Clombie). But, if the evidence discloses that the captain of 
the Lamar had neglected an ordinary or proper measure of preven- 
tion, then the burthen of proof is thrown upon the respondents, to shew, 
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that the collision was not owing to such neglect. (6 Law Reporter, 
111; Clapp v. Young). In all cases of collision then, the essential en- 
quiry is, whether proper measures of precaution have been taken by 
the vessel which runs down another. 

With these principles in view, what are the legal consequences of 
the evidence in this case? It will be viewed in two ways. Does it 
shew that the libellant has complied with the first requirement men- 
tioned, to enable him to recover? Did the captain of the Lamar 
neglect a proper measure of prevention, and have the respondents 
shewn that the collision was not owing to that neglect. Both depend 
upon the testimony of the captain and mate of the Lamar, of Captain 
Nock, of the steamer Santee, and J. E. Dillon. Captain Cresswell, 
and Adams, his mate, agree in their statement of all the facts which 
bear upon the enquiry. They concur in the time when the Lamar, 
with a towboat on each side of her, left Savannah. It was in the 
evening, after or about six o’clock, in October. When the Lamar 
reached McGilvry’s bar, between two and three miles from Savannah, 
the steam “ was checked down,” that the boat might go slow, as the 
water was shallow on the bar. The channel over the bar runs in an 
oblique direction, towards the Georgia shore, close to it. When the 
Lamar, following the channel, had crossed the bar, the captain called 
for headway. ‘The Lamar was put under her customary pressure of 
steam, and straitened up the river in the channel, which commences 
to “run jam in” at the place where the Iron Steamboat Company re- 
pair their flats, and runs up above McAlpin’s brick yard. In two 
minutes, after the order was given for headway, the canoe was run 
under. It happened, according to the precise statement of Adams, 
not more than twenty-five or thirty feet from Stiles’ landing, or sunken 
flats. This he says, “is the point where the accident occurred.— 
Here there was a thick verdure of trees, and in the back ground a 
brick kiln. It was very dark in consequence of the shade of the trees, 
which was not penetrated by the moon.” 

Captain Nock says, “the channel of the river between the place 
where the Iron Steamboat Company repair their boats and Stiles’ 
landing, runs close to the landing as a steamboat can go, to keep her 
clear of some sunken flats which adjoin Stiles, which form part of the 
landing; that between the two points referred to, at a half or two- 
thirds flood, two steamboats might possibly pass each other; one of 
the boats might possibly have to run ashore; between those points 
the bank is very high and well shaded by trees on the main Georgia 
side, and it is a very dark part of the river. It is considered a very _ 
bad part of the river on account of the trees, which throw a shade 
out and make the river dark. This darkness commences when you 
run to the bank and continues until you get up to McAlpin’s foun- 
d . 

~' E. Dillon says, “ from where the Iron Steamboat Company re- 
pair their flats to Stiles’ wharf, the channel runs as close to the shore 
as you can conveniently get, but nearer opposite Stiles’ landing than 
lower down. 'Two boats, with their towboats, might pass each other 
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at any spot between those two places at half tide. He had rather 
be in any other part of the river in tide way at night; considers the 
passage along Rabbit Island and the main land as the most difficult 
in tide way.” 

Such is the description of the locality where the canoe was run 
under, and of the channel and its condition at night, from the place of 
its beginning below, to its termination at McAlpin’s foundry. Cap- 
tain Cresswell, as far as he knows, concurs in it, and confirms the ac- 
count of its darkness at night from the shade of the trees on the bank 
of the river. He was himself familiar with it, and so was his mate, 
from having been for a long time navigating the river. The channel 
is not over one hundred and fifty feet wide. We all know it to be a 
great thoroughfare for the thousands who live upon the island, and on 
the banks of the river, in South Carolina and Georgias The conve- 
nience, interest, and necessities cf planters, for twenty miles up the 
river, require them to use this channel by night and by day, with all 
kinds of plantation boats. It is travelled for much the larger part of 
the year, and particularly in our business season, by ocean and by 
river craft, both by night and by day, and it is the only pass for steam- 
boats from, and in passing by the city to Augusta. 

Can that then be considered a judicious and careful order, for her 
own safety, without any reference to the safety of others, which directs 
a steamer to be put under headway, under her usual pressure of steam, 
just at the moment she is entering such a pass at night, without 
moon enough to give her light, with a towboat on each side, covering 
more than half the width of the channel? But when viewed with 
reference to the safety of others, who may be in the same place, on 
their way up or down the river, and in connexion with the power 
and rapid course of steamboats, and the swell made by them in their 
passage through the water, does not such an order indicate great 
thoughtlessness and gross neglect? Shall a steamboat, with or without 
towboats, but particularly with towboats attached to her sides, be per- 
mitted, either in the day or night, but especially at night, to run the 
whole length, or any part of this channel, under her usual press of 
steam, without being answerable for the injury she may do, unless it 
shall clearly appear that the sufferer was also in fault. A little of the 
care which was used to carry the Lamar in safety over McGilvry’s 
bar would have prevented the collision. Its discontinuance at the 
moment of calling for headway, shows, that a proper regard for the 
interests and safety of others was not comprehended in that conside- 
ration, which suggested care for the Lamar and her towboats as they 
were passing the bar. A stronger-cause, in fact, called for greater 
care and aslower progress. In passing the bar, objects could be seen 
at a distance from the forward deck of the Lamar. At the upper ter- 
mination of the bar on the Georgia shore, the channel began to be 
obscured by the shade of trees, and was then so much darkened, that, 
Captain Cresswell says, objects could not be seen close in shore, and 
that he did not see the canoe which was run under, though he was in 
his place on the look out, until he was within ten feet of her; too near 
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for him, by any order which he could give, driven on as the Lamar 
was by flood and steam, to prevent the disaster. He says the night 
was clear, and when headway was called for, and the Lamar was 
straitened up the channel, he could see half a mile ahead. The sud- 
den change from a locality where he could see so well, into another, 
in which he could not distinguish a boat until she was within ten feet 
of his vessel, and then not clearly enough to tell whether there were 
persons in the canoe, should have admonished him “ to check his steam 
down again.” He says,at the time the towboat came in contact with 
the canoe, that the Lamar was under a full headway. The mate 
thinks she was not, but was going fast with the flood tide. It matters 
not, whether the Lamar had or had not attained her full speed. The 
carelessness was in giving an order for headway and placing the boat 
under her usual press of steam, when she was in such a position.— 
Under this careless order, she had attained a speed fast enough for 
her to overtake and run under, a canoe which was also going up the 
river with the flood tide. The order caused the mischief, unless it 
can be shewn that the canoe was carelessly managed in some way or 
other, so as to make those in charge of her parties in fault, As to 
this point Captain Cresswell says, when the alarm was given he cast 
his eye on shore and saw something between the steamboat and the 
shore = pm red crossing the bow of the boat, This is not the lan- 
guage of positive testimony, and is unlike the general positiveness of 
the witness in the rest of his evidence. Nor is it consistent with the 
osition in which he first saw the canoe, about ten feet off, and her 
idee between the steamboat and the shore. The canoe could. not 
have been in both of these positions at the same time. But I do not 
mean to be understood from what I have just said, as reflecting, in 
any way, upon the veracity of Captain Cresswell. I believe he tells 
the truth, and what he believed to be the truth, when he first saw the 
canoe; but I still believe, and will shew, that the canoe was not, at 
the time of the contact, in the act of crossing the bow of the boat, 
though she might have had that appearance from where Captain Cress- 
well stood, supposing him to have been no way disconcerted, by the 
apprehension of the disaster which was about to occur. Dillon’s tes- 
timony explains it. At the point where Adams says the canoe was 
run under, which was within thirty feet of Stiles’ landing, Dillon says 
the channel there is nearer than lower down. 'The Lamar had crossed 
McGilvry’s bar obliquely to the Georgia shore—she was then strait- 
ened up the channel, which does not run so close to the shore as at 
Stiles’ landing, and in making her approach to it, she ran closer in, — 
which would give, if her head was in any way turned towards the © 
shore or channel at Stiles’ landing, the appearance to the canoe, of 
crossing the bow of the boat if she was thirty feet or more from the 
landing, as the evidence shews that she was. It is reasonable also to 
conclude, that she was so far out that she might have, as she had a 
right to use it, the strength of the flood tide to aid her along. 
tain Cresswell is the only witness who states the position of the canoe _. 
when first seen, and at the time of ‘the contact immediately after.— 
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His evidence has been stated as it was given by him, and with or 
without the explanation afforded by Dillon’s testimony, it does not 
show that the canoe was in the act of crossing the bow of the boat 
which ran her down. 

I have said that the order for headway caused the disaster, and that 
it amounted to gross neglect of what ought to have been done, to put 
a steamboat under headway under her usual press of steam, just as 
she was entering such a channel as this is, and at the time when it 
was done, at night. The law holds the owners of steamboats answera- 
ble for losses occasioned by collision, if they are running under their 
usual press of steam, when from any cause, objects cannot be seen at 
the distance they commonly can be in clear weather, unless the suf- 
ferer is also in fault. 

It has been adjudged that a steamboat, going at her usual rate of 
speed in a fog, and coming in contact with another boat not in fault, 
shall pay the loss; and this when the steamer was in an open stream, 
without any of the difficulties of a narrow channel, close in shore.— 
“ Every boat navigating the river is bound to make use of all reasona- 
ble precautions to avoid injuring others, which precautions may vary 
with circumstances. In a fog, for example, a steamboat ought not to 
run at her full speed, if by so doing she increases the danger to other 
craft; for she must regard their safety as well as her own.” Lawrence 
v. Jones and others. (1 West. Law Journal, 28). If responsible in such 
a case, why not in a case of running at night, under the usual press of 
steam, in a narrow and difficult channel, close in shore, darkened by 
the shade of trees; so much so, that objects cannot be seen at the same 
distance that they may be of a clear night on the water. Again.— 
Suppose this had not been a case of collision, but one of the canoe 
having been swamped by the swell made by the steamer, by a too 
rapid rate of going—the swamping being produced by the swell alone, 
the steamer would have been responsible for the loss. Luszford v. 
Large. (5 Car. & Pay. 431). Such cases illustrate that kind of care 
which the law requires to be taken by those in the command of steam- 
boats, to exempt them from responsibility to make compensation for 
losses, sustained by the want of it. It is a mistake, that a steamer, 
because she is going at her usual rate, may not be answerable for 
losses caused by that speed. The law looks upon them as vessels so 
much under command from their improved enginery, that those in 
charge of them are bound to regulate their speed, according to circum- 
stances, in such a way, that they may not alarm and annoy others, or 
endanger the lives and property of others, navigating the same waters. 

It having been determined, that the order for headway, and the 
boat being put under her usual press of steam, was gross negligence, 
in the then position of the boat, the remaining enquiry under this 
head of the investigation, is, were those in the canoe in fault at all, 
and has not the libellant shown, on his part, ordinary care?’ ~The only 
fault suggested by any witness, is that of the captain—that when he 
first saw the canoe, she had the appearance of being then crossing the 
bow of the _ That has already been disposed of. And 1 think 
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the facts that the canoe was a safe, well built boat—that she was not 
overloaded, was manned by a person able to manage her, and in a 
condition to do so, and that when she was run under she was in her 

roper channel, show the ordinary care required by the rule, from the 
libellant, and that in connexion with the neglect or want of skill in 
giving the order for headway, he is entitled to recover compensation. 
I do not apprehend, when the locality of the Lamar at the time of 
the disaster is understood, that there will be any disagreement as to 
the unskillfulness of the order which was given but two minutes be- 
fore for headway, or that there can be any dissent from the conclusion, 
that the respondents should make to the libellant full compensation 
for his loss. 

If, however, there had been no evidence in the case to bring me to 
the result just stated, there is a fact disclosed in the testimony of Cap- 
tain Cresswell, which, in the absence of all proof on the part of the 
respondents, that this collision was not owing to it, would force from 
me the same judgment that I have given. Captain Cresswell says, 
“he had no lights ahead of his boat, and never carries any, as he 
can’t see if he carries lights.” Now, besides the triflingness of such a 
reason for not carrying lights, as if lights might not be so placed as 
not to interfere with the sight of those navigating steamers—the act 
of Congress of the 7th of June, 1838, 10th sec., declares * that it shall 
be the duty of every master and owner of every steamboat running between 
sunset and sunrise, to carry one or more signal lights, that may be seen by 
other boats navigating the same waters, under the penalty of two hundred 
dollars.” ‘This requirement applies to all steam vessels, whatever 
waters they may navigate, as much so as the obligation upon them, 
imposed by the same law, to have an annual inspection of their hulls, 
machinery, and boilers, before it shall be lawful for them to transport 
goods, wares, and merchandise, or passengers, upon the bays, lakes, 
rivers, or other navigable waters of the United States. Not carrying 
one or more signal lights, then, in the way required, is the neglect of 
a proper precaution conducing to the safety of others. Besides subject- 
ing the captains and owners to the penalty of two hundred dollars, 
which may be recovered by suit or indictment, it will throw upon the 
owners of steamboats the burthen of proof, to show that collisions 
which may occur, under such circumstances, are not owing to such 
neglect. I would require from them the same proofs, under like cir- 
cumstances, in the case of a boat being swamped by the swell of a 
steamer, made by her rapid passage through the water. The require- 
ment of the statute is reasonable—it can easily be complied with— 
the neglect of it cannot be permitted to pass with impunity. In the 
case under consideration an attempt is made to attribute the collision 
to the neglect of the negroes in not keeping out of the track of the 
steamer, as the noise made by her approach must have been heard by 
them. Besides such a suggestion being inconsistent with the slow 
passage of the steamer over McGilvry’s bar, “ with the steam checked 
down,” how much better it might have been, if those who lost their 
lives had had the advantage of the signal lights, commanded by law. 
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In this case, the law was disobeyed by the neglect of a proper pre- 
vention, and as the respondents have given no proof that the collision 
was not owing to such neglect, my judgment is, that they are bound 
to make full compensation to the libellant for the loss he has sustained, 
and I shall decree so accordingly. 

But, it was urged, in argument, that the Court had no jurisdiction, 
in this case, because the Lamar was engaged in an interior trade, 
from Savannah to Augusta; and, also, that the admiralty jurisdiction 
did not attach in cases of loss and injuries happening within the ebb 
and flow of the tide, within the body of a county. In practice, I 
may say, since Courts were organized under the Constitution, the 
admiralty jurisdiction has been maintained in cases of collision upon 
the high seas, and in ports and harbors, within the ebb and flow of the 
tide, without any reference to the vessel, injured or injuring another, 
being engaged in navigating the ocean, or between places within 
the ebb and flow of the tide. The locality of the collision, being 
within the ebb and flow of the tide, gives jurisdiction in admiralty. 
The general admiralty jurisdiction of the courts in tide water is aflirm- 
edin the case of Peyroux et. al. v. Howard, (7 Pet. 324)—other cases 
decided in the Supreme Court affirm the same doctrine. It is not an 
open question. I do not mean, however, to assert that the grant of 
admiralty power, in the Constitution, is limited to the ebb and flow 
of the tide—that admiralty jurisdiction may not be maintained under 
the judicial act, as it is, above the flow of tide, or that Congress 
may not legislate to give such jurisdiction upon navigable waters, 
beyond the ebb and flow of the tide, and upon our great inland 
seas. It may be done without making any encroachment upon the 
trial by jury, in the legitimate use of that institution. I do not 
say, it must be so done. I am aware of the case of the Jefferson, in 
10 Wheaton. It is authority, and I am bound by it; but I am not 
committed upon any of the points just suggested, nor to any interpre- 
tation which has been made of the grant of admiralty power in the 
Constitution, which gives a standard by which its jurisdiction is to be 
measured, The case here under consideration does not properly pre- 
sent the occasion for the discussion of the subject. I have a case 
before me, in which it may be necessary to be done. If so, it shall be. 
It is enough for the present, that I am satisfied the Court has jurisdic- 
tion in this case. I shall direct a decree to be entered reversing the 
decree of the District Court, and directing that the libellant shall re- 
cover one thousand dollars, and that the respondents shall pay all 
costs. 
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Supreme Court of Ohio, Lawrence county, March Term, 1844, befor 
Lang, C. J. and Reap, J. 


Paut, Dempsry anp Pau v. EL.son. 


[Reported by Simton Nasz.] 


Where plaintiff deals with a partnership, which is afterwards dissolved, one of th 
partners buying out the others and assuming the debts, and plaintiff, knowing thi 
continues his dealings, keeping a continuous account with the remaining partne 
the payments made after dissolution, will be applied to the oldest items in th 
account, thus far exonerating the retiring partners. 


And if a settlement take place after the dissolution, and plaintiff receive the notes | 
the remaining partner, covering the old as well as new transactions, he theret 
exonerates the retiring partners. 


Tis was an action of assumpsit, brought to recover the amount of 
promissory note given by the firm of Agnew, Ellison & Co. to th 
plaintiffs for one thousand five hundred dollars. The note was exec 
ted in 1838, while the firm was in existence, payable in the fall « 
that year. The firm of Agnew, Ellison & Co., consisting of Davi 
Agnew, A. P. Ellison, and Jane G. Ellison, was dissolved in Ma: 
1839, by the withdrawal of A. P. and J. G. Ellison from the same 
David Agnew having purchased out their interests in the business, an 
taken upon himself the payment of all the debts of the said firm ¢ 
Agnew, Eilison & Co. The plaintiffs, who owned the Etna furnac 
in Lawrence county, had knowledge of the dissolution, and the tern 
of the same, soon after it took place. The business of Agnew, Elliso 
& Co. had also been carried on at Hanging Rock, in the same count: 
though David Agnew resided at Wheeling, Va. The transactions « 
the two firms had been large, consisting of purchases of pig iron, b 
Agnew, Ellison & Co. of the plaintiffs. Regular books of accoun 
were kept by each firm, in which were entered all their dealings; n¢ 
only all iron and goods sold or bought, but also all promissory note 
given or bills drawn and paid. After the dissolution, the plaintif 
continued to deal with David Agnew as with the old firm, carryin 
forward the old accounts with the simple change of the heading i 
substituting the name of David Agnew for that of the old firm. Di 
ring the year 1839, the plaintiffs and David Agnew settled up all th 
accounts of the old firm of Agnew, Ellison & Co. and of David A; 
new as one account, and in which settlement was embraced this not 
now in suit, and David Agnew gave his own promissory notes, on tim 
for the balance then found due on such settlement. The dealings « 
plaintiffs with David Agnew, and the accounts between them, wel 
continued on as before, up to the time of the failure of David Agne 
in 1840, when there was a balance due plaintiffs of about seven thot 
sand dollars; payments meantime had fom made by Agnew, sinc 
the dissolution of thirty thousand dollars, or upwards. The plaintif 
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gave in evidence a special contract between them and Agnew, for the 
delivery of a large amount of pig iron, and stating how payments for 
the same were to be made. All the pig iron delivered by the plain- 
tiffs was, however, charged in their account, generally, except one 
item, which was entered as delivered upon special contract; all the 
credits were also entered without any specification of being made on 
any special contract. 


Wrieut, Peck and Nasu, for the defendant, Jane G. Ellison, (who 
alone was served with process), contended, that the evidence showed 
a case of current accounts, beginning with the old firm, and ending 
with the failure of Agnew; and that in such a case, the doctrine of 
the application of payments applied; that the payments made by Ag- 
new, after the dissolution, should be applied to the earliest items of 
indebtedness; and as these payments far exceeded the amount due at 
the time of the dissolution, the note in suit had been paid by opera- 
tion of law. (4 Philips’ Ev. 131, notes; Stone v. Seymour and Bouck, 
15 Wend. Rep. 31; 1 Mason Rep. 324; United States v. Kirkpatrick 
et al., 9 Wheat. 720; 58S. C. Cond. Rep. 740; 2 Do. 123; 5 Ma- 
son Rep. 87; Chitty on Bills, 436, 439; Strange v. Lee, 3 East’s Rep. 
488; Bordenham v. Purchase, 2 Barn, and Ald. 39; Simpson v. Ing- 
ham, 2 B. and C.'72; Gow on Part. 262, 269; Clayton’s case, 1 Meri- 
vale’s Rep. 604; Collyer on Part. 317, 328). 

It was further contended, that the subsequent settlement, and taking 
D. Agnew’s notes on time, was a payment of the note in suit. Such 
is the doctrine recognized. (Story on Part. 245, 242; 4 Esp. Rep. 89; 
5 Do. 122; Thompson v. Percival, 5 Barn. and Adol. 595; Oakley v. 
Pasheller, 10 Bligh Rep. 548; Gaugh v. Davis,4 Price Rep. 400; 
Harris v. Lindsay, 4 Wash. Cir. Court Rep. 271; Hart v. Alexander, 
2 Mees. and Welsb. 484; David v. Ellice, 5 Barn. and Cress. 196; 
Lodge v. Dicas, 3 Barn. and Ald. 611). 

S. M. Tracy, for plaintiffs, insisted, that it was not a case for the 
application of payments; that ihe retaining of the note showed, the 
plaintiffs did not intend to relinquish their hold upon the retiring part- 
ners; and that the payments were made for the iron delivered on the 


special contract, and not upon a general account. No authorities 
were cited. 


Lane, C. J. charged the jury. He first examined the evidence as 
exhibited by the books of the plaintiffs, and stated to the jury, that 
the parties, by their manner of keeping the accounts, had made the 
accounts of the old firm and D. Agnew, one and a continuous account, 
and that the payments in law were made upon the account generally, 
and not upon any special contract, as the plaintiffs had so entered all 
the credits, without separating the transaction under the special con- 
tract from those of their general dealings; and hence the payments 
having been made upon a general account, the law made the a pli- 
cation of them, by making each credit, pro tanto, a payment of the 
earliest items of indebtedness; and that if the credits entered on the 
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books of the plaintifis, or payments made after the dissolution, by D. 

new, exceeded the amount due to plaintiffs from the old firm, at 

the time of the dissolution, then the law said, that that balance was 
aid. 

He further charged the jury, that as David Agnew was, by the 
terms of the dissolution, to pay the debts of the old firm, the retiring 
partners, with regard to all creditors having a knowledge of these 
terms, were to be considered in the light of a security; and that if the 

laintiffs had settled the accounts of the old firm, embracing this note, 
and taken the notes of D. Agnew, on time, for the balance due, then 
the defendant would be discharged. 

In conclusion he said to the jury, that the only thing they had to 
do, was, to take the books of the parties, and see if he had stated their 
contents truly; and if they found he had, then they must find a ver- 


dict for the defendant. 


Verdict for defendant. 





Supreme Court of Ohio, Clermont county, April Term, 1844, before 
Lanz, C. J. and Reap, J. 


Joun WacGEMAN, GUARDIAN OF CHARLEs ROBINSON, AN INSANE PER- 
son v- Jonn M. Brown. 


[Reported by Joun Jouirrs, at the request of Judge Lanr.] 


The guardian of a lunatic must sue in his own name, though it is otherwise in the 
case of a minor. 


Tuere were several counts in the declaration, all in the name of the 
guardian, ‘The first count is, in substance, as follows: 

“ John Wageman, guardian of Charles Robinson, senior, an insane 
person, complains of John M. Brown, in a plea of assumpsit; for that 
whereas on the at said county, one Holley Raper made his 
certain promissory note in writing, of that date, and then and there 
delivered the same to the said John M. Brown, and thereby promised 
a to the order of John M. Brown, ten hundred and eighty dol- 

o 





r value received, twelve months after the date thereof, which 
period has now elapsed; and aflerwards, to wit. on the at said 
county, the said John M. Brown endorsed the same to the said Charles 
Robinson, sen. and then and there delivered the same to the said 
Charles. And whereas afterwards, to wit. on the at said 
county, the said Charles became, and was and yet continues to be, 
insane; and so being insane, afterwards, to wit. on the at said 











county, an inquest was duly held, before George McMahan, esquire, 
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one of the associate judges of said county, for the purpose of trying 
whether the said Charles Robinson, sen. was or was not insane, upon 
which such proceedings were had, that the said Charles Robinson, 
sen. was then and there found and adjudged to be insane; which find- 
ing yet remains in full force, and unreversed. And afterwards, to 
wit. on the at said county, the said John Wageman was duly 
appointed by the Court of Common Pleas in and for said county, 
guardian for the said Charles Robinson, sen. and gave bond and was 
qualified as such guardian, in due form of law. Of which insanity, 
inquest, and appointment, the said John M. Brown then and there 
had notice. Yet the said Raper did not pay the amount of said note, 
although the same was duly presented to him for payment, when it 
became due, and the said John M. Brown had then and there waived 
notice of non-payment. And the said Brown afterwards, to wit. on 
the at said county, in consideration of the premises, then and 
there promised to pay the amount of the said note, to the said John 
Wageman, guardian as aforesaid, on request, yet he has not done so.” 

he cause was submitted to the Court, and damages awarded to the 
plaintiff; after which a motion was made by defendant in arrest of 
—_ because the action was brought in the name of the guar- 

ian. 








Hamer, for defendant. The person who brings suit in his own 
name, must have the legal title to the thing in controversy; and as the 

ardian of a lunatic does not possess this, he cannot sue. Such is 
the English law. An assignee of a bankrupt, or insolvent, sues in his 
own name, because the legal title passes from the bankrupt, or insol- 
vent, to the assignee, who becomes sole owner for the use of creditors; 
but it is not so with a lunatic, for the law supposes he may be restored 
to his reason again, during the pendency of the suit, and then he forth- 
with assumes the control of his person and property, and the functions 
of the committee, or guardian, instantly cease. As to suits at law, 
see 1 Chit. Plead. 11; 2 Saund. Rep. 333, note 4; 4 Com. Dig. 349; 
3 Bac. Ab. 541; 1 Tidd’s Prac. 8; Shelford on Lunatics, &c. 395.— 
All these authorities are full to the point, that suits cannot be main- 
tained by the committee, in their, or his own name, but must be brought 
in the name of the lunatic. 

In suits in chancery the rule is the same. (See 1 Fonb. Equity, 57; 
Chitty’s Equity Pleading, 65-6-7). According to these authorities 
the suit must be in the name of the lunatic himself, and not in that of 
his committee, or guardian. The only exception is, where a suit is 
commenced to set aside a contract made by the lunatic; then the bill 
may be filed with or without making him a party. Such were the 
cases quoted by Mr. Jolliffe from Johns. Chy. Reports. It is believed 


t 


ov do not change the English rule, or affect the question before the’ 
urt. 

Our statutes have not changed the relative rights or position of the 
lunatic, and his committee, or guardian, as he is termed in Ohio.— 
The latter has the control of the former, and of his estate, during the 
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continuance of his malady. So has the committee in England. When- 
ever the incapacity terminates, the power of the guardian ceases. So 
it does in England. In neither country is the right of property to the 
lunatic’s estate vested in the committee, or guardian; but in both they 
have a general supervisory control, and may exercise such authority, 
under the direction of the Court, as is necessary for the interest of the 
lunatic and his family. Our statute does not authorise him to sue in 
his own name. Without this he can have no such right. In the case 
of assignees of bankrupts and insolvents, it is expressly given by statute; 
and the reason of it is, that the bankrupt and insolvent have lost all 
claim to the assets,and can never have any further control over them. 
They belong to creditors. 

The guardian may sue or settle in as full a manner as the lunatic 
himself could do. This, it is thought by the learned counsel for the 
plaintiff, gives him the right to sue in his own name. Any guardian 
of minors may sue and settle, in as full a manner as the wards could 
if of full age. ‘They may make contracts respecting partition of real 
estate, &c. But all this is done in the name of the ward. The pro- 
vision allowing foreign guardians to sue in their own names, for the 

roperty or person of the lunatic, is an argument against the plaintiff. 

he inclusion of one is the exclusion of the other. If the legislature 
intended such suits to be brought by domestic guardians, they would 
have said so; for it is manifest they did not overlook the subject.— 
They intended to leave the law as it was in England, and other states. 
If they gave a foreigner greater privileges, it arose, perhaps, from that 
spirit of comity, and generosity, which should always characterize the 
legislators of a free state. Whether this be so or not, it cannot affect 
the present question. Foreign and domestic guardians must each 
stand upon the express provisions of the statute in regard to them.— 
Each possesses the powers given to him, and no more; and the power 
to sue, in his own name, has not been given to the latter. 

Guardians of lunatics are likened, by Mr. Jolliffe, to executors, &c. 
and the lunatic to a decedant. It is submitted, that the reference in 
the statute to executors, &c. regards only the mode of appointing, and 
does not reach the consequences which follow the appointment. Nor 
does the law consider a lunatic as civilly dead. He is liable for 
wrongs done by him, as in trespass for example; and may be sued as 
a living man, and held responsible. He is rather regarded by the law 
as laboring under a temporary paralysis, from which he may be 
aroused at any moment. He “is not dead but sleepeth.” He loses 
no right, but is temporarily deprived of the exercise of certain preroga- 
tives, which belong to him. All the statutes to which counsel on the 
other side has referred, provide for a restoration of all these privile- 
ges, the moment his understanding resumes its natural dominion. The 
legal righi to all his property, both real and personal, in possession 
and in action, whether land, chattels, choses in action, or any thing 
else, remains in him. The committee, or guardian, has but the super- 
intendence of it, under the direction of the Court; and the souilida 
can no more sue in his own name to recover a debt due the lunatic on 
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a promissory note, than an agent, or attorney, can sue in his own 
name, upon a note due and payable to his principal. In both cases 
the representative may sue for, collect, settle, and receipt for the 
amount due, “ in as full and ample a manner” as the constituent could, 
if he were present and of sound mind; but in both cases, the business 
must be conducted, and the suit prosecuted, not in the name of the 
guardian, or attorney, but in the name of the lunatic, or principal. 

Jouurre, for plaintiff. The statute, (Swan 571, sec. 8), provides, 
that “the guardian, or guardians, shall have power to settle all ac- 
counts, and to receive, sue for, and recover all debts and demands due 
to such person, in as full and ample a manner as such idiot, lunatic, 
or insane person could do, if he or she were restored to the true use 
of reason. And such guardian, &c. are hereby authorized and em- 
powered to sell any real estate of such person, as may be necessary 
for the payment of the debts of such person, in such manner as ex- 
ecutors and administrators are by law empowered and authorized to 
do.” Again, section 12th provides “and such person, &c. (foreign 
guardian) may, in their proper names, sustain any proper action for the 
recovery or protection of the person or property of such idiot, lunatic, 
or insane person.” This last provision appears to be intended to 
place guardians of lunatics of other states, upon the same footing, 
(after they have made the proper proof ), with guardians of such per- 
sons in Ohio; and hence the provision, that they may, in their own 

er names, sue, &c. 

he terms of the other provision appear, however, to be too clear 
for doubt, even, without the aid of this. The guardian has power to 
sue for, and recover, all debts due, &c. “in as full and ample a manner 
as the Junatic could, if restored to the true use of reason.” 

That the legislature treats lunatics under guardianship, as persons 
civilly dead, appears from 2 Chase, 1320: “ The Courts may appoint 
guardians for the children of idiot, &c. persons, in the same manner as 
though their parents were deceased.” The statute (Swan 570, sec. 7). 
provides, that the guardian of the insane person * shall discharge the 
duties of guardians to the minor children of such persons.” 

The act of January 4th, 1802, (1 Chase 339, sec. 2), gives the au- 
thority to sue, in nearly the same words as the present statute, and in 
the same sentence also authorises the guardian “to divide the real 
estate agreeably to the act entitled an act for the partition of real 
estate.” In the same section is the provision for the sale of the idiot’s 
real estate “‘in such way and manner as executors or administrators 
may or shall by law be capable, to discharge the debts of the deceased 
persons, when the personal estate of such deceased persons shall be 
found insufficient.” 

The 4th section of that act (1 Chase, 340), provides, “ that the 
judges of probate, in their respective counties, may also, as occasion 
may require, appoint guardians for the children of idiots, non compos, 
lunatics, or insane persons, in the same way and manner, as though 
their parents were naturally dead.” Here we have the idea of the 
civil death of the lunatic carried out in all its details. The guardian 


58 


























458 Select Law Library. 


is authorized to sue for the debts due to the lunatic, as in the present 
statute, to make partition of his real estate; upon the deficiency of 
— assets to sell real estate, as executors and administrators may 

y law sell the estates of deceased persons, “ when the personal estate 
of such deceased person shall be found insufficient.” And the judges 
are authorized to appoint guardians for the children of idiots, &c. “in 
the same way and manner as though their parents were naturally 
dead.” Nothing could more plainly prove, that they were held as 
civilly dead. ‘The words natural death were used in contradistinction 
to the words “ civil death.” If such was the intention of the legisla- 
ture that passed the law of 1802, such also is the intention of the 
present law; for the material phraseology of that law is adopted in 
the present. 

In the act of January 15th, 1805, (1 Chase, 489), the phraseology 
is so altered as to read, ** in the same manner as though their parents 
were actually dead.” The second section of this statute appears to 
be a transcript of the second section of the statute of 1802. The 
eighth and ninth sections of the act of Februery 13th, 1815, (2 Chase, 
869), are nearly the same on these subjects as the act before men- 
tioned. And the subsequent statutes upon this subject, with occa- 
sional changes of phraseology, all show, that the legislature treated 
insane persons under guardianship, as “ civilly dead.” 

If any where the idiot ought to be made a party with his guardian, 
it would be in chancery; but in Brasher v. Van Cortland, (2 Johns. Ch. 
Rep. 242), it was decided that a lunatic need not be made party to a 
suit, by a creditor, against his committee, to obtain payment of a debt 
out of his estate; and in Ortley v. Messere, (7 Johns. Ch. Rep. 139), is 
a decision that the lunatic need not be joined asa party plaintiff with 
his committee. In both these cases, the committee of the lunatic was 
treated as bearing a relation to the lunatic similar to that, which as- 
signees of a bankrupt or insolvent, bear to the bankrupt or insolvent, 


The case was taken under advisement to Hamilton county, where 
the motion in arrest was overruled, and judgment entered for the 
plaintiff. 

The reporter is authorized by Judge Woop to state, that he concurs 
in this opinion; so that it has the sanction of three of the Supreme 
Court Judges. 





Catalogue of a Select Law Library, exclusive of Reports. 


[The following catalogue does not profess to be complete, nor to give the exact and 
full titles of the books included in it. It is believed, however, to include the most 
important works on each subject of jurisprudence. Where several treatises are named 
upon the same subject, I have placed the one I prefer, first, and so on, in order that 
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this catalogue may also serve to indicate a Course of Legal Study. In framing it, I 
have been much aided by, though I. have not strictly followed, a Catalogue, and also a 
Course of Legal Study, prepared and published by Professor Greenleaf, of the Dane 
Law College, in Harvard University. If this Catalogue be taken in connexion with a 
list of American Reports, published in the second number of this Journal, page 85, 
and a list of English Reports, published in the seventh number, page 289, it will be 
found useful to those who are selecting their libraries. The reader will please to 
notice, that my purpose of indicating a preference of books upon each subject, pre- 
vented an alphabetical arrangement.—Eb. | 


Part 1. Pretmoary Srvupies. 


Elementary. 
Walker’s Introduction to Ameri- Wooddeson’s Lectures. 
can Law. Sullivan’s Lectures. 
Blackstone’s Commmentaries. Warren’s Introduction to Law 
Kent’s Commentaries. Studies. 
Swift’s Digest. Wright’s Advice on the Study of 
Hoffman’s Course of Legal Study. the Law. 
Hoffman’s Legal Outlines. Montesquieu’s Spirit of Laws. 
Wilson’s Lectures. Bentham on Legislation. 
Historical. 
Crabbe’s History of the English Bradford’s History of the Federal 
Law. Government. 


Reeves’ History of the English Law.Bancroft’s History of the United 
Hale’s History of the Common Law. States. 
Spence’s Inquiry into the Origin Hallam’s Constitutional History. 


of Laws. Hume’s History of England. 
Pitkin’s History of the United Gibbon’s History of the Roman 

States. Empire. 

Auxiliary. 

Bouvier’s Law Dictionary. Termes de la Ley. 
Jacob’s Law Dictionary. Kelham’s Dictionary of Norman 
Tomlins’ Law Dictionary. French. 
Tayler’s Law Glossary. Encyclopedia Americana, 


Part 2. ConstirutionaL Law. 


American Constitutions. Rawle on the Constitution. 

Story’s Commentaries on the Con- Sergeant on the Jurisdiction and 
stitution. Practice of the United States 

Madison Papers. Courts. 

Federalist. Du Ponceau on the Jurisdiction of 

Elliott’s Debates in the State Con- the United States Courts. 
ventions, De Lolme on the English Consti- 


Marshall’s Writings on the Fede- tution. 
ral Constitution. 
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Part 3. Law or PERSsons. 


Corporations. 
Angell and Ames on Corporations. Wilcock on Municipal Corpora- 
Kyd on Corporations. tions. 
Partnership. 
Story on Partnership. Cary on Partnership. 
Collyer on Partnership. Montagu on Partnership. 


Gow on Partnership. 
Husband and Wife. 


Clancy on Husband and Wife. Atherley on Marriage Settlements. 
Roper on Husband and Wife. Reeve’s Domestic Relations. 
Bingham on Coverture. Woman’s Lawyer. 

Poynter on Marriage and Divorce. 


Parent and Child. 
Bingham on Infancy. Macpherson on Infancy. 


Guardian and Ward. 
Collinson on Idiots and Lunatics. Pritchard on Insanity. 


Shelford on Lunatics. Halsam on Insanity. 

Hihgmore on Lunacy. Beck’s Medical Jurisprudence. 
Stock on Non Compos Mentis. | Ray’s Medical Jurisprudence. 
Burrows on Insanity. Chitty’s Medical Jurisprudence. 


Master and Servant. 


Story on Agency. Livermore on Principal and Agent. 
Paley on Agency. | 


Executors and Administrators. 


Lomax on Executors and Adminis- Williams on Executors. 
trators. Wentworth on Executors. 
Toller on Executors. 


Part 4. Law or Reat Property. 


General. 
Hilliard’s Digest. Humphrey on Real Property. 
Lomax’s Digest. Sullivan on Land Titles. 
Cruise’s Digest. Burton’s Compendium. 
Flintoff on Real Property. Woodfall’s Landlord and Tenant. 
Preston on Estates. Park on Dower. 
Wright on Tenures. Fearne on Remainders. 
Gilbert on Tenures. Fearne on Executory Devises. 
Coke upon Littleton. Angell on Adverse Enjoyment. 


Sheppard’s Touchstone. 
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Incorporeal Hereditaments, Easements and Fixtures. 


Woolrych on Ways. Angell on Tide Waters. 
Gale and Whatley on Easements. Woolrych on Window Lights. 
Gilbert on Rents. Amos on Fixtures, 


Angell on Water Courses. 
Mortgages. 


Powell on Mortgages, by Rand. Patch on Mortgages. 
Coote on Mortgages. 


Equitable Estates. 


Sanders on Uses and Trusts. Willis on Trustees. 
Bacon on Uses. Lewin on Trusts. 

Cornish on Uses. Sugden on Powers. 
Duke on Charitable Uses. Powell on Powers. 


Fletcher on Estates of Trustees. Chance on Powers. 
Thompson on Trustees. 


Title by Descent. 


Reeve on Descents. Chitty on Descents. 
Watkins on Descents. 


Title by Devise. 


Powell on Devises. Ram on Wills. 
Jarman on Wills. Wigram on Wills. 
Roberts on Wills. Hayes on Limitations in Devises. 


Title by Purchase. 


Curtis’ American Conveyancer. Wood on Conveyancing. 


Oliver on Conveyancing. Roberts on Fraudulent Convey- 
Barton on Conveyancing. ances. 
Watkins on Conveyancing. Sugden on Vendors, 


Part 5. Perrsonat Property anp Contracts. 


General. 
Chitty on Contracts. Newland on Equity Contracts. 
Story on Contracts. Pothier on Obligations. 
Comyn on Contracts. Platt on Covenants, 
Powell on Contracts. Hurlstone on Bonds. 
Chipman on Contracts. Angell on Assignments. 


Verplank on Contracts. 


Negotiable Contracts. 


Story on Bills. Kyd on Bills. 
Bayley on Bills. Cunningham on Exchange. 
Chitty on Bills. Roscoe on Exchange. 
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Sales. 


Long on Sales, by Rand. Roberts on Frauds. 
Pothier on Sales, by Cushing. Hovenden on Frauds. 
Ross on Vendors. 











Bailments. 


Story on Bailments. Jones on Carriers. 
Jones on Bailments. Cobbett on Pawns. 
Jeremy on Carriers. 






Principal and Surety. 


Theobald on Principal and Surety. Pitman on Principal and Surety. 
Fell on Guaranty. 








Insurance. 
Phillips on Insurance. Benecke and Stevens on Average, 
Marshall on Insurance. by Phillips. 
| Millar on Insurance. Park on Insurance. 
| Hughes on Insurance. Weskett on Insurance. 





Maritime Contracts. 
Abbott on Shipping, by Story. | Pothier on Maritime Contracts. 
Holt on Shipping. Lawes on Charter Parties. 
Reeves on Shipping. 











Miscellaneous. 
Montagu on Lien. Robertson on Personal Succession. 
Cross on Lien. Smith on Joint Interests, 
Curtis on Merchant Seamen. Phillips on Patents. 
Chitty’s Commercial Law. Godson on Patents. 
Smith’s Commercial Law. Webster on Patents. 





Caine’s Lex Mercatoria Americana.Deacon on Bankruptcy. 
Ellis on Debtor and Creditor. Owen on Bankruptcy. 
Roper on Legacies. 







Part. 6. Common Law Procepvure. 










Practice. 













Roscoe on Real Actions. 


Tidd’s Practice. Troubat and Haly’s Practice in 
Chitty’s Practice. Pennsylvania. 
Conkling’s Practice in the U. 8S. Robinson’s Practice in Virginia. 

I Courts. Wilcox’s Ohio Forms. 

i Stephens’ Nisi Prius. Dunlap’s Admiralty Practice. 

| Leigh’s Nisi Prius. Clerke’s Admiralty Practice. 
Selwyn’s Nisi Prius, by Wheaton. Hall’s Admiralty Practice. 

| Butler’s Nisi Prius. Adams on Ejectment,by Tillinghast 

i Hammond’s Nisi Prius. Runnington on Ejectment. 

| Espinasse’s Nisi Prius. Jackson on Real Actions. 


Roscoe’s Nisi Prius, 
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Hammond on Parties. Stearns on Real Actions. 

Howe’s Practice in Massachusetts. Booth on Real Actions. 

Paine and Duer’s Practice in New Allnatt on Partition. 
York. 


Pleading. 
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New York Reports, by Clarke, Ohio, Indiana, and Illinois Reports, 
Johnson, Cowen, and Wendell. by Conover. 

Pennsylvania Reports, by Wharton. 





Circuit Court of the United States for the District of Massachusetts, May 
Term, 1844, before Story, J. 


WasHBuRN AND Brown v. Gouxp. 


[I have abridged the following report from a very long one in the Boston Courier of 
June 11th. Suits involving the validity of the same patent are now pending in New 
York, Pennsylvania, Kentucky, Louisiana, andOhio. The case of Brooks and Morris 
v. Bicknell and Jenkins, reported in the fourth number of this Journal, page 150, is 
yet to be tried on an issue directed toa jury. The trial of the case in Boston occu- 
pied seventeen days; and it will be seen that the questions of law are very numerous 
and important.—Eb. | 


Tis was an action brought to recover damages on account of an 
alleged infringement of a patent fora planing machine, granted to 
William Woodworth of New York, in 1828, extended in 1842, and 
the right to make and use which machine in certain parts of this State, 
had been purchased by plaintiffs of the patentee’s administrator.— 
Defendant, who does business in Charlestown, runs a machine in his 
planing mill, which plaintiffs claim to be an infringement of their 
right. Damages laid at $2500. Counsel for plaintiffs Franxxin 
Dexter and B. R. Curtis; for defendant, C. G. Lorine, Journ Grizs, 
and W. Denon. 


Objection being made to a certified copy of the drawings, which 
accompanied the original specification, a witness was called to prove 
their correctness. 

Defendant then objected to the right of the plaintiffs to bring this 
action, because their right, as assignees, was confined to a limited 
number of machines, and was not exclusive. Judge Story observed, 
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that an action for the violation of an exclusive right was confined to the 
owner of such right. The counsel for plaintiffs appeared to him to 
have the right view on this point, that the right here was exclusive; 
for limiting the number of the machines did not destroy that character 
of the right. The exclusive right to sell in certain territories did 
exist in the assignees by the fourth clause of the covenant, and was 
not destroyed by the reservation that the grantor might construct, 
because he might do that as a license under his assignees. The 
present judgment of the Court on the point raised was, that the grant 
was of the exclusive right, and also that suits were to be brought in 
the name of the assignees, but at the expense of the grantor. 

On the question whether the benefit of a renewal would extend to 
the assignee, Judge Story observed that this last point had already 
been decided. It would not be for the benefit of the grantee or 
assignee, unless the patentee had expressly granted that benefit. 

On the question whether the act of Congress authorized the admin- 
istrator to obtain a renewal of the patent, Judge Story said that the 
rule of comity always observed by the Justices of the Supreme Court, 
. in cases which admitted of being carried before the whole Court, was 
to conform to the opinions of each other, if any had been given. 
Such decisions amounted to authority, though not conclusive, yet 
operative, whenever the question could be carried up. And there- 
fore, though his mind was not without a great deal of difficulty on 
this point, he should rule for plaintiffs, in conformity with the decision 
of Judge McLean, in Brooks v. Bicknell, 1, Western Law Journal, 150. 

The plaintiffs called several witnesses to prove the substantial simi- 
larity of the two machines, which was done by Messrs. Charles M. 
Keller, George Darracott, Samuel Nicholson, Ezra Lincoln, Jr., and Seth 
Wilmarth. ‘The first named gentleman, who has long been attached 
to the Patent Office at Washington, as examiner of patents, gave a 
description of the Woodworth machine, and pointed out the differences 
in that used by defendant, from the one patented. These differences 
he did not consider to affect the principle or substance of the machine, 
though they were improvements on the original design. The others 
coincided in opinion with him. 

The defendant then put in several depositions, the most important 
of which, so far as regarded the alleged prior invention to Woodworth’s 

atent, was that of Mr. Isaac Adams, the eminent machinist at South- 
Boston, whose testimony was to the effect that every thing claimed by 
Woodworth was to be found in the specification of Samuel Bentham, 
in England in 1793, (Repertory of Arts, vol. 10,) and that he, Mr. 
Adams, could make a better planing machine from that specification 
than from Woodworth’s. This was confirmed by several practical 
machinists and inventors called upon the stand, among whom were 
Erastus B. Bigelow, Thomas Blanchard, James Coney, Charles Cunning- 
ham, Samuel B. Schenck, Ebenezer A. Lester, and several others—most 
of whom also testified to the insufficiency, vagueness and unsatisfac- 
tery character of Woodworth’s specification. Mr. Blanchard likewise 
testified that in 1822-23, he made a machine to plane gun-stocks and 
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ship-blocks by a rotary cutter wheel, but that it was not substantially 
like Woodworth’s, A number of English patents were also introduced, 
as well as that granted in America to Uri Emmons in 1828, (four 
months after Woodworth’s,) and several depositions to prove the in- 
vention and building of a machine by said Emmons in 1824, at 
Syracuse, N. Y. 

The plaintiffs then called witnesses in support of their case, and to 
contradict the evidence on the other side. Mr. Keller being again put 
upon the stand, underwent a long examination as to the reasons for 
pronouncing defendant’s machine substantially the same as Wood- 
worth’s, and for deciding that Woodworth’s could not be found in 
Bentham. Throughout the whole he adhered to his former state- 


ments on these points, and also testified at length, that Woodworth’s 


specification was quite sufficient to answer the patent laws, and that 
any competent mechanic could make the planing machine from it. 
Mr. Darracott and others fully corroborated Mr. Keller. Messrs. 
Wilmarth, Joseph Nason, and Samuel A. Cox, practical machinists, gave 
evidence to the same effect. Mr. George Brown testified to the actual 
performances of the planing machine in planing iron, brass, and soap- 
stone, and exhibited specimens of the work to the court and jury. 
Several depositions were put in to establish the fact, that the machine 
built by Uri Emmons was not intended to plane, and that it did not 
answer even the purpose for which it was built. There were likewise 
other depositions, from practical and experienced machinists, to prove 
the entire sufficiency of Woodworth’s specification, and its distinct 
character from any thing to be found in Bentham. 

In the course of the trial that part of the defence relating to the 
machine of Emmons, was abandoned in consequence of an intimation 
from the Court. Judge Story observed that the law was, that whoever 
first perfected a machine was entitled to the patent, and was the real 
inventor, although others might previously have had the idea, and 
made some experiments towards putting it in practice. In England 
the law even went so far as to grant such an one the patent, although 
the antecedent experiments of others were known to, and used by 
him, in perfecting his machine. The law in this country did not go 
quite so far, but the Court did not mean to say there would be any 
difficulty in going to that extent. At any rate, he was the inventor, 
and he was entitled to the patent, who first brought the machine to 
perfection, and made it capable of useful operation. 

Judge Story charged the jury in these words— 

This is a case, gentlemen of the jury, which as you are well aware 
has taken up a vast deal of time and attention. And indeed I may 
truly say, that it has been the most protracted civil’cause ever tried in 
this Court. 

Undoubtedly this planing machine is an invention of great utility, 
and the patent right therefore is the more likely to be contested; and 
it often happens that, in this class of actions, many points are made 
in the opening and perhaps much dwelt upon in the trial, which ulti- 
mately prove of small importance, and are abandoned or waived in 
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the sequel. You have seen this in the present case. 1 do not feel 
called upon to gointo any minute discussion of the points raised here, 
for after the full and elaborate arguments of the counsel I could not 
aid your judgments by going over the ground; and shall only present 
to you a view of the mass of the evidence, as it has been given. 

But before doing this, I shall take notice of what has been entirely 
omitted on each side. Not a word has been said as to the amount of 
damages, in case the verdict should be in favor of the plaintiffs. And 
this on the long settled and very proper ground, that whenever a 
patent right is contested here for the first time—fully and fairly con- 
tested—it is only for the sake of determining whether it be valid or 
not. If its validity be sustained, then the patentee can obtain from 
the equity side of the Court, an injunction to restrain a party from 
using the invention to the injury of the owner. Still it is your duty, 
if you find for the plaintiff, to give him such reasonable damages— 
not vindictive—as are not covered by any of the costs he will recover, 
to indemnify him for the necessary and unavoidable expenses of estab- 
lishing his right. Observe, you are not always bound to do this; for 
I can conceive of cases where only nominal damages should be ren- 
dered; as where a patentee fraudulently leads a party. to infringe on 
his right, and then brings an action against him merely to gratify his 
malice or revenge. But you should suffer no valid patent to go out 
of Court without indemnifying its owner for his reasonable and ne- 


cessary charges in establishing his true right; in other words, he 
should not be sent away worse than he came into Court. Therefore, 
if you find for the plaintiffs, you will award such damages as you 
think them fairly and reasonably entitled to. 

A considerable number of questions of law have been raised by 
the defendant, most of which have been disposed of, but which I will 
recapitulate before coming to the matters of fact. . 


| Want of space compels me to select from the eighteen points, those only which 
have not been before stated, and which are not contained in the rest of the charge — 


Ep.]} 


6th. That the patent is imperfect and void, for want of suitable drawings and refer- 
ences, and that if the drawings may be referred to, they should be as composing part 
of the description, and not part of the claim. 

Overruled. The drawings are to be treated as part of the written specification, 
and may be referred to, to show the nature, character, and extent of the claim, as 
well as to compose a part of the description. 

7th. That the patent is void, for uncertainty and ambiguity in the description;— 
and also for uncertainty and ambiguity in the claim. 

Whether the patent is void for uncertainty and ambiguity in the description, is a 
matter of fact to be decided upon the evidence of experts. The patent is not void 
for uncertainty and ambiguity in the claim, for the written specification of the claim 
may be, and is, aided by reference to the drawings. Upon examining the written 
specification, in connection with the drawings, the claim, so far as it is a matter of 
law, must be deemed to be a claim for an improved machine—as described in the 
written specification and drawings. 

8th. That the patent is void for multiplicity of claim. 

Overruled. 

9th. That the patent is void for falsity of claim. 

This is not a mere matter of law, but involves matters of fact. 

10th. That the disclaimer of the circularsaw was not made within a reasonable time. 
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This is not a mere matter of law in this case, but isto be judged of with reference 
to all the circumstances in evidence. 

11th. That the claim stated by the counsel as that relied on in this trial—“as one 
for the whole machine or apparatus as an improved machine, capable of three distinct 
operations, or of producing three results, to wit: planing, tonguing and grooving at 
the same time in the manner described; and also of performing each of those 
operations, or producing each of those results separately, in the manner described” — 
is not set forth in the specification; or, in other words, that the claim therein stated 
is not reasonably susceptible of this construction. 

Overruled, as a matter of law. The drawings are to be deemed a part of this speci- 
fication, and taking the whole together, the patent is for an improved machine, and as 
such, is not open to the objection stated. 

12th. That the drawings cannot be referred to for the purpose of adding any thing 
to the specification or claim not specifically contained or mentioned therein; so that 
if top pressure rollers be not described in the specification, recourse cannot be had to 
the drawings to supply or describe them, as making part of the specification or claim. 

Overruled. The drawings are to be deemed a part of the specification, and may be 
referred to for the purpose suggested in the objection. 

13th. That the specification and drawings do not contain any description or claim 
of top pressure rollers with such reasonable certainty and precision as the law requires 
to constitute a valid claim therefor, as a part of the machine described, either sepa- 
rately or in combination with the cutting wheel. 

This is not a matter of law, but involves a matter of fact as to the certainty and 
sufficiency of the description, in the particulars mentioned. 

14th. That the patent cannot be maintained fora mere combination or connection 
of the top pressure rollers with the rotary cutting wheel, because the claim set forth 
in the specification, and as made by counsel, described and embraced an organized 
machine, designed to be used in many cases without them, and where they cannot be 
applied. 

This is not a mere matter of law, but involves matter of fact. The patent is not 
understood by the Court to be for a mere combination or connection of the top pres- 
sure rollers with the rotary wheel, considered alone per se, but in combination with 
the other parts of the machine; and whether the top pressure rollers can be applied, 
or not, for all the uses described in the specification and drawings, is a matter of fact 
for the consideration of the jury. 


Having thus disposed of the questions of law, we come to those of 
fact relied upon by defendant, which naturally arrange themselves 
in four classes. The defendant alleges— 

Ist. That Woodworth’s specification is too vague to enable a com- 
petent mechanic to construct a machine from it. 

Qnd. That the invention was not new on the part of Woodworth, 
but previously known both to Bentham and Blanchard, the former 
having described it in his specification and the latter having actually 
carried it into effect. 

3d. That Gould’s machine is substantially different from Wood- 
worth’s—and, as auxiliary to this— 

4th. That Woodworth did not contemplate feeding rollers as a 
mode of operating his machine. 

Now, gentlemen, it is for you to say whether the invention belonged 
to Woodworth, or whether the planing machine was known and used 
prior to the issue of his patent. If you think the latter, you need go 
no further, but find for the defendant at once. But as to this point 
the burden of proof rests upon the defendant. He must satisfy you 
beyond a reasonable doubt that there was a prior invention to Wood- 
worth’s, because the plaintiff has a right to rest upon his patent for 
his invention, till its validity is overthrown. And consequently, if it 
should so happen, that your minds are led to a vatiore* doubt on 
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the question, inasmuch as it is incumbent on defendant to satisfy you 
beyond doubt, you will find for plaintiffs so far as that is concerned. 

n relation to this alleged priority of invention, there are but two 
modes in which it is attempted to be made out; viz. by Bentham’s 
description, and Blanchard’s machine. Blanchard refers us to 1822- 
23, and gives a description of a machine which he then constructed 
and used to plane blocks and gun-stocks. He used a roller to which 
knives were attached, but he did not use it long. 

In answer to a direct question put by the Court, he said his machine 
was not like the one in evidence, and, as I understood, did not pretend 
that he had ever made a machine which operated substantially by the 
same means as Woodworth’s. He considered the movements of all 
these machines the same, but the means of operation different. But 
if the means are substantially different in any supposed cases, then 
there is invention. The spinning machinery now so universal is an 
example of this, and the complicated means used to produce the same 
result formerly obtained by hand labor—though with infinitely more 
rapidity and regularity—no one will deny to be a great invention. 
Blanchard’s machine was burnt, and we have nothing now before us 
but his recollection of what it was; and it is for you to say, whether 
he has satisfied you that it was substantially the same invention as 
Woodworth’s. 

It is probable, however, that you will find it necessary to go further, 
and look into Bentham’s description, which has been so copiously used 
in this case. For one, I do not comprehend a tithe of what may be 
found there, but the question is for your judgments, aided by the 
testimony of the experts, whether Woodworth’s planing machine is 
contained in that description. Now you have found that the experts 
were not agreed, and, indeed, in the course of thirty years’ experience 
I have never, I think, known them to agree in opinion as to whether 
any machine was really an invention or not. You will weigh their 
testimony and give it its proper effect. The whole argument in re- 

rd to Bentham, turns on this question. Does he substantially 
eeasthe--n0t a machine by which planing may be done—but a 
machine like plaintiffs’? He does describe various things, which will 
accomplish various purposes; but the question is not whether by using 
some parts of his invention we may make a machine which will plane, 
but whether that machine will be substantially the same as the one 
Woodworth patented. That is the sole question; for he may have 
suggested fifty different modes or methods of planing, and still if this 
very mode be not there, it cannot be properly said that he has described 
plaintiffs’ machine. You must see, in effect, that this same machine 
was substantially in Bentham’s eye, when writing his specification, 
and would be in the eye of an expert on reading it. I am not me- 
chanic enough to aid in explaining that specification, but you have 
heard several of the plaintiffs’ witnesses testify that they could not 
discern this machine in it, that they could not make it from it. They 
are all able and ingenious men. Mr. Keller—whose opinion may 
well be regarded as of the very highest authority, since it is impossible 
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for any man to have more or weightier experience on this subject, he 
having for so long incessantly devoted his attention to machinery and 
to patents—Mr. Keller tells you distinctly, that there is no such 
machine as Woodworth’s in Bentham’s specification. On the other 
hand, Mr. Adams—also an extremely able and experienced man— 
states directly to the contrary. And so of the others. You will 
remember the names of the witnesses on the one side and on the 
other, and also the diversity of their opinions on this point. Now 
after all, in relation to this various evidence, all honestly and clearly 
given, by men of great skill and ability, what is your conclusion? 
ave you evidence which leaves no reasonable doubt in your minds, 
that Bentham really does substantially describe Woodworth’s machine? 
Upon this point, the counsel for the plaintiffs made a suggestion, 
towards the close of his argument, which struck the Court as posses- 
sing great force. Bentham’s specification was known and filed so 
early as 1793, while Woodworth’s patent was not taken out till 1828. 
It is universally admitted, that the planing machine is a most valuable 
invention; the counsel have said, indeed, the most valuable of all 
which have been made; and though, for myself, I should scarcely go 
so far as that, and regard the cotton-gin—next after Fulton’s wonder- 
ful invention of the steam-boat, whose incalculable benefits the whole 
civilized world is every day experiencing, in the comparative annihi- 
lation of distance and time, and the consequent advancement of human 
improvement—as perhaps the most important invention within my 
knowledge, still I can have no hesitation in conforming to the general 
high estimate of the importance and utility of the planing machine. 
But in the best scientific works of the day, no planing machine like 
Woodworth’s was ever alluded to, till after his patent was taken out, 
though Bentham’s specification was constantly spoken of, and the 
laning machine he patented in 1791, was well known and described. 
ow, with so many ingenious and inquiring minds constantly at work 
upon the construction and improvement of machinery, both in Great 
Britain and America, all having easy access to well known publica- 
tions relating to science and the arts, how could it have happened, 
that down to the year 1828, no man should ever construct this ma- 
chine from Bentham’s specification of 1793, if it is so clearly to be 
found therein? Why should it be, that, for a period of thirty-five 
years, not a man in America or England dreamt of constructing this 
machine, which has proved of such vast utility, from Bentham, if 
Bentham really had described it? Certainly, it could not have been 
from ignorance of the specification, for the Repertory of Arts, in 
which it was published, was a work of much authority in England, 
and was, besides, as well known here as on the other side of the 
Atlantic. This seems to me a fact of great importance, though I have 
no right to say how it ought to affect your minds, But is not this 
total silence for so long a time, a circumstance which may naturally 
aid you in forming a conclusion on this controverted point? And if, 
as I have before said, you are in doubt, your verdict in regard to this 
must be for the plaintiffs. 
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But the great question of the case is—as indeed from an early 
sr of the trial I thought it would be—this: Is the machine used 
y the defendant substantially the machine which Woodworth in- 
vented? And in regard to this, likewise, there is very much diversity 
in the testimony of the experts. At the opening for plaintiffs, four or 
five very intelligent men gave their evidence, that there is no substan- 
tial difference between the two; that a portion of the apparatus is 
different, but that substantially the mode of operation is the same} 
and that, in truth, the substance of defendant’s machine is Wood- 
worth’s invention. But on the other hand, the testimony is just as 
positive, explicit, and strong the other way. And the burden here is 
upon the plaintiffs, who must show that there has been infringement 
upon his right. This is a point which will merit and require your 
deliberate and careful attention. 

Woodworth’s claim is substantially for a planing machine; for a 
mode of accomplishing a particular end by certain means; and to 
maintain his case, plaintiff must show that there has been a substantial 
invasion of parts of his machine by the defendant. 

There are various modes of operation mentioned in Woodworth’s 
specification. He speaks in the first place of “a rack and pinion,” 
but does not confine himself to that means; for he says the carriage 
may be moved “ by rollers, or by any lateral motion, to the edge of 
the knives or cutters.” You will observe that he contemplates the 
use of knives, as distinct from teeth or burrs. He speaks likewise of 
a carriage, throughout. He “ does not claim the invention of circular 
saws, or cutter wheels,” but he does claim “the improvement and ap- 
plication of cutter or planing wheels for planing boards, plank, timber, 
or other material.” His claim, in effect, may be stated thus: “I claim 
this planing apparatus as my invention; but though I have pointed out 
one particular mode of operating it, I do not confine myself to that 
mode, but mention that any lateral motion may be employed to advance 
the work to the cutting wheel.” 

Now if Gould in his machine only dispensed with the rack and pinion, 
still continuing to use the carriage, beyond all question there would 
be a plain invasion; for the rack and pinion are not made essential 
to the machine. It is true that Woodworth always speaks of a car- 
riage. There is nothing to show that he ever dispenses with it. But 
he says that the movement may be given to the carriage by any of 
various ways. And here arises the question whether, if an invention 
in the aggregate be new, and a party omits one part of the machine 
always used by the inventor, such mere omission will operate to deprive , 
the inventor of his patent right? But the real pinch of this part of 
the case, is in this inquiry: Does the defendant, in using a part of 
Woodworth’s machine, adopt a mode of movement essentially different 
from that pointed out by the inventor, or is that mode substantially 
within the scope of the invention? 

Woodworth speaks throughout of a carriage. Gould does not use 
any carriage, in the technical sense of the term, but employs a plat- 
form. He uses feeding rollers to conduct the work to the cutters. 
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He has no rack and pinion, for none is necessary. And his argument 
is that as he uses merely feeding rollers, without a carriage, he employs 
a mode of operation not at all indicated in Woodworth’s specification, 
and substantially different from moving a carriage by rollers or any 
other lateral motion. If there is this essential difference, the case is 
his. But if you are satisfied that this principle of feeding rollers is 
substantially embraced in the specification and drawings, a mere 
change in the form or position of the rollers will not change the 
character of the patentee’s right. Defendant contends that in neither 
the specification nor the drawings is there any reference to rollers as 
a moving power, distinct from a carriage; that feeding rollers as such, 
are nowhere pointed out; and that the rollers which are to be found 
in Woodworth, are merely friction or guiding rollers. On the other 
side, the plaintiffs maintain that even in the vertical machine repre- 
sented in the drawings, the rollers are pressure rollers; that in chang- 
ing the machine to a horizontal form, which the inventor expressly 
indicates may be done, they would operate as feeding rollers; that 
any competent mechanic would understand them as so intended, and 
would contrive means to make them rise and fall, as necessary to pro- 
duce the very result contemplated by the inventor. 

Now are these rollers, as to this mode of operation, substantially 
described in the patent? The language relates to rollers generally. 
Their use is not pointed out in words, except so far as it is mentioned 
that the motion of the carriage may be given by rollers. Supposing 
the machine to be horizontal, say the plaintiffs’ counsel, what office 
would these rollers perform? Those below the plank, by being geared, 
would produce its motion to the cutter wheel; those above the plank 
and beyond the wheel would serve to keep it steady, and would 
operate as pressure rollers to the extent necessary for that object; so 
that in point of fact, the rollers above and below would operate as, 
and would be, feeding rollers. If it is true that the rollers indicated 
in the drawings would perform this office were the machine horizontal, 
and if a skillful machinist would know that they necessarily must 
perform it, and would therefore give them the necessary means of 
adjustment to produce the intended result—then the point appears to 
be with the plaintiffs. But the counsel on the other side take the 
opposite ground and maintain, that nothing is to be applied to the 
horizontal machine except in the precise manner, in which it is indi- 
cated to be applied in the vertical; that the vertical rollers are not 
geared in the drawings, and therefore we cannot suppose the inventor 
intended that gearing should be given to the horizontal. I am not 
sufficiently acquainted with mechanical science to be able to decide 
about this; but I can scarcely think it an unreasonable supposition 
that, where an inventor contemplates different forms and positions of 
his machine from that in which he describes it, a skillful machinist in 
making the change of form, would also make the requisite changes in 
the parts, from his own knowledge. But there is a good deal of for- 
cible argument on the part of the defendant, that these vertical rollers 
could never have been intended as feeding rollers, and that they could 
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not perform such an office; though it is unnecessary to dwell on that 
part of the argument founded on the want of top-journals in the 
drawing, because any skillful mechanic in building the machine would 
naturally, and almost of course, confine the rollers at both ends, 
whether they where intended for feeding, or pressure, or guiding 
rollers. And as to the rollers in the drawings which are represented as 
beyond the cutting cylinder, the plaintiffs say, as we have seen, that 
they are pressure rollers to some extent, and were meant as such; 
while the defendant again contends, that in the vertical machine they 
are guides merely, and in the horizontal machine would be nothing 
but the same guides. That is a question for your consideration, for 
on this point you are better judges than I possibly could be. That in 
the vertical machine with the carriage they are friction rollers in 
form, is, however, of no importance; for a change of form is not a 
change of substance. The defendant admits, too, that incidentally 
his feeding rollers comprehend to some extent, pressure rollers—it is 
clear they must; but he alleges that their primary object is to draw 
the work along to the cutting cylinder, and that the character of pres- 
sure rollers is but an incidental, though necessary, result of their 
office. But on the other hand the argument is just as good for the 
plaintiffs, that their pressure rollers incidentally comprehend feeding 
rollers, and would operate to feed the work to the cutting wheel. 

But again. Is the carriage, in Woodworth’s specification, treated 
of as an essential and indispensable part of the invention, or might 
the machine be complete without the carriage, and by the substitution 
of some other means? If in all cases the inventor contemplated the 
use of a carriage, and of no other means, and if defendant in dispens- 
ing with it thereby employs what the inventor never thought of—that 
is a good ground of defence. You are the judges of this; and if you 
find that defendant’s feeding rollers are not substantially in the patent, 
and that the carriage is an essential part of the Woodworth machine, 
your verdict, in that respect, must be for the defendant. But then 
comes another consideration. Admitting all this to be true, as defen- 
dant alleges, is there any other part of Woodworth’s machine on 
which he has infringed? Because, if his dispensing with the carriage 
and using the feeding-rollers constitute the only differences in the two 
machines, and if the rest be the invention of Woodworth, not known 
before, then Gould has merely improved on Woodworth, and has no 
right to use Woodworth’s invention, up to the point where the differ- 
ence commences. He might to be sure, have a clear title to a patent 
for his improvement, but it must be as an improvement; and would 

ive him no authority to use the other parts of the machine which 
oodworth invented. Therefore it is not sufficient for him to show 


that his machine is a great deal better than Woodworth’s; he must 


establish the fact that he uses nothing which Woodworth invented. 
Now he does not use Woodworth’s carriage, nor the rack and pinion, 
nor his pressure rollers, except in so far as his feeding rollers are neces- 
sarily pressure rollers; what of his then does he use? The cutters. 
No particular form of the cutting-knives is mentioned in Woodworth’s 
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specification; nor was it necessary, because a change in the form, 
while the principle remains the same, will not escape a violation of 
patent right. 
The question for the jury to determine is, whether the defendant’s 
improvement is made on plaintiffs’ machine as a whole, by taking out 
art and substituting something better, but still retaining a part, or 
parts of the original invention; or whether plaintiffs’ machine is a 
mere aggregate, a congregation of parts, all old in themselves, con- 
stituting a unit to which the carriage, in combination with a rack and 
pinion, or rollers, or some lateral motion, is absolutely essential; and 
which unit defendant has not invaded, because he dispenses with some 
of its indispensable constituent paris. If you think that there is any 
such invention, on the whole, as the patentee claims, and that defend- 
ant’s alterations in the machine are mere improvements, but that the 
residue in the aggregate is the invention of the patentee and was not 
known before him, then your verdict will be for the plaintiffs. The 
difficulty lies in saying where the invention was; and you are to con- 
sider whether, taking out the carriage, this machine in its other parts 
was an invention of those parts, or any of them, or whether it was 
merely a combination or aggregate. I confess that my impression 
has been, that Woodworth meant his claim to be for an aggregate 
machine; but such is its obscurity that I am unable to say, decidedly, 
what he did mean it to be. If you should be of opinion that the 
original machine is composed of parts, all of which were known before, 
and that Woodworth’s invention was merely of a new aggregate or 
combination of those parts to which the carriage was indispensable, 
you will find for the defendant. But if, on the contrary, you think 
that defendant uses parts of Woodworth’s real invention, or if his 
machine is but an improvement on the original, and not substantially 
and essentially different from it, the verdict must be for the plaintifis. 
I do not know, gentlemen, that by saying any thing more I could 
aid you at all in coming to a conclusion, and indeed I fear that I have 
not made myself so clearly understood throughout, as I could desire. 
But before leaving the case in your hands, I must take notice of the 
point of law upon which the plaintiffs’ counsel have asked me to in- 
struct you. The ground they take I consider clearly correct, and you 
will therefore regard it as the law, that the plaintiffs’ patent is not 
avoided by the publication of Bentham’s specification, unless you are 
satisfied, that that specification contains an intelligible description of an 
organized machine, fit for the planing of plank or boards, substanti- 
ally like plaintiffs’; and that if every part of plaintifis’ machine can 
be found described in Bentham’s specification as parts of other ma- 
chines, but not as combined in one machine in such a manner as to 
be fit for planing boards and plank, it will not avoid plaintiffs’ patent. 


The jury rendered a verdict for plaintiffs, with $50 damages. 
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Blackford’s Reports. 


[By the Epiror.] 


I should not have delayed this notice so long, but for the promise of a 
friend, better qualified than I am, that he would prepare one, for an 
early number of this Journal. Having several times reminded him 
A that promise, and not had it fulfilled, I have concluded to wait no 

nger. 

Blackford’s Reports have now reached the ‘first part of the sixth 
volume. ‘hey contain the decisions of the Supreme Court of Indiana, 
from the first Term held in May, 1817, down to the end of May Term, 
1842. The Reporter, Isaac Buackrorp, has been one of the Judges of 
this Court almost from the beginning. He was first appointed on the 
10th of September, 1817, took his seat at the December Term follow- 
ing, and has held it, by successive appointments at intervals of seven 
years, down to the present moment, when he has entered on his 
twenty-seventh judicial year. ‘Truly this is a tenure by good behaviour, 
and what a tribute has the State of Indiana thus paid to the ability 
and fidelity of one of her most able and faithful servants! 

The Supreme Court of Indiana is composed of three Judges, 
seen for seven years, by the Governor and Senate, of whom the 
eldest in commission is Chief Judge. It has appellate jurisdiction 
only, except in capital cases and cases in chancery, in which the 
Presidents of the Circuit Courts may be interested. ‘The Judges first 
appointed in 1816, were James Scott, John Johnson, and Jesse L. 
Holman. Judge Blackford was appointed in place of John Johnson, 
deceased. It is really remarkable that so few changes have been made 
on the Supreme bench of Indiana, though the terms have been septen- 
nial, and the vicissitudes of party ascendency have been many. The 
learned gentlemen commissioned in 1816 and 1817, continued to hold 
their offices by re-appointment, until 1831, when Stephen C. Stevens 
and John 8S. McKinney, were appointed in the places of Judges Scott 
and Holman. In 1836 Charles Dewey was appointed in place of 
Judge Stevens, resigned; and in 1837, Jeremiah Sullivan was appoint- 
ed in the place of Judge McKinney, deceased. 

If the system of electing Judges periodically would always or fre- 
quently result in this way, I should become a willing convert to it. I 
had the gratification of forming a brief acquaintance with Judge 
Blackford, some ten years ago, and have never seen him since; but I 
remember him as a man of the most simple and unpretending manners, 
always more willing to listen than to talks When, however, his 
friends could get the better of his retiring disposition, especially if 
jurisprudence was the subject of conversation, they were sure to be 
instructed, as well as interested. But my purpose was to speak of the 
Reports rather than the Reporter. 

The essential requisites of a good report of any case may be easily 
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stated. They are brevity and precision. Give me just words enough 
to make the point decided, and the grounds of the decision perfectly 
clear, and I want no more. All else is worse than superfluous. 
Would that all reporters had realized this, Then a law library would 
have been reduced to at least one-half of its present dimensions. 
Take the reports of the highest court in this country for illustration. 
How often are we obliged to wade through one or two hundred pages, 
to find the exact points decided. This would be a great evil, even 
if the reports were furnished to the profession at the public expense; 
for time is at least as valuable to a lawyer as to any other man. But 
when to this consumption of time is added the price he has to pay 
per volume—from four to eight dollars—the evil of elongated reports 
becomes intolerable. Yet taking all the Reports, American and Eng- 
lish, as the basis of our opinion, who can doubt that the main object 
of a majority of reporters has been to make each case cover as large 
a space as possible? Not so with Blackford’s Reports. They are 
characterized, to a remarkable degree, by brevity and precision. 
Indeed I know of none which surpass them in these qualities. The 
fifth volume, for instance, consisting of 606 pages, contains 363 cases, 
making an average of less than two pages to each case. Whereas the 
sixteenth volume of Peters’ Reports, consisting of 673 pages, has only 
46 cases, making an average of over 14 pages to each case; and the first 
volume of Howard’s Reports, consisting of 332 pages, contains only 
34 cases, making an average of over nine pages to each case. I say, 
then, that for the essential object of a book of reports, one volume of 
Blackford contains eight or ten times as much matter as either of the 
others just named; and yet this consideration is not effected at the 
expense of clearness. We have just matter enough to make the case 
intelligible without obscuring it. 

I have dwelt upon these qualities the more emphatically because 
they are so rare; and because the profession are so deeply interested 
in their cultivation. For look at the number of American and Eng- 
lish reports published each year—at least fifty volumes—to purchase 
half of which, would absorb a good proportion of a lawyer’s income, 
For example, the first four volumes of Hill’s New York Reports, ex- 
tending from January, 1841, to May, 1843, a little more than two 
years, cost thirty-two dollars. Unless, therefore, some means can be 
devised to induce reporters to compress their matter into a much 
smaller compass, the great body of the profession must do without 
their reports, 

All other things being equal, undoubtedly the person best qualified 
to report a case is the judge who decides it; for he best knows exactly 
how much is necessary to be stated, in order to a correct understand- 
ing of the decision. I accordingly ascribe much of the excellence 
of Blackford’s Reports to the fact that he reports the decisions of his 
own Court. But we cannot often expect to have Judges for reporters. 
And hence the question arises, what is the next best system? It has 
struck me to be the following: Let every reporter be appointed in 
the same manner the Judges are, and compensated by a fixed salary. 
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Let him be required to condense the matter of each case as much as 
possible, so that he leaves out nothing essential to an understanding of 
the point decided. And let the book be printed by the public printer, 
and the price be fixed by law, at just enough to pay the cost, including 
the Reporter’s salary. Something very like this system has been 
recently adopted in Ohio, andso far works well. If it were to become 
universal the price of reports need not exceed two dollars per volume, 
and the number of volumes would not be one-fourth as many. 

It has often been made a question whether the arguments of counsel 
should, or should not be reported? Judge Blackford does not report 
them, and in this I think he is right. The contrary practice is what 
so often swells out reports to the unconscionable length of which I have 
been speaking. On this subject the proper rule would seem to be, to 
state merely the points made, and the authorities cited on each side. 
This is not formally done by Judge Blackford, though it is substanti- 
ally, in stating the opinion of the Court. 

Another question is, whether dissenting opinions, or concurring 
opinions delivered seriatim, should be reported at length? After 
weighing, as well as I am able, the arguments on both sides, I think 
it would be better, on the whole, to report but one opinion, that of the 
majority of the Court, stating by whom pronounced, and who dis- 
sented. For all the purposes of a precedent, this would be sufficient; 
and enough would be gained on the score of brevity, to outweigh the 
occasional benefit arising from a full presentation of different or con- 
flicting views. This has been the general course pursued by Judge 
Blackford. We have very few per curiam opinions, and very few dis- 
senting opinions. We know which Judge delivered the opinion, and 
that it had the sanction of a majority of the Court. This furnishes 
all the good of a precedent, without the evil of a doubt. 

On the whole, then, I commend these reports to the profession, as 
not inferior to any in the Union; and I congratulate the people of 
Indiana, on the good fortune of having such a Judge and such a 
Reporter. 





Items. 


Bankruptcy—Though the Bankrupt Law has been repealed, new 
questions are constantly arising under it. The following decisions 
have been recently made. 

Judge Sprague of the District Court, in Boston, has decided in the 
matter of James Read & Co., that a partner cannot prove a debt 
against the firm, until the other creditors of the firm have been paid 
in full; and this isthe English doctrine. 

The Court of Common Pleas, in the city of New York, has decided 
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that the omission of a particular debt in the schedule does not exempt 
such debt from the discharge, unless such omission was intentional. 
Also that a subsequent promise to pay will revive the liability, 
without any new consideration. 
Also that a discharge in bankruptcy can only be pleaded in lieu of 
claims arising from contract, and not of claims arising in tort. 


Law Reform.—I rejoice to learn that a new impulse is about to be 
given to this great movement, by the associated efforts of some of the 
most learned juristsin the world. The following is from the last num- 
ber of the Law Reporter, vol. 7, page 110.—Ep. 


“A society has been formed in England, called ‘The Society for promoting the 
Amendment of the Law;? the principal objects of which are, to assist all useful re- 
forms in the law, to collect information on all subjects connected with law reform, and 
to undertake a communication with the proper authorities in other countries on these 
subjects, The society is to consist more especially of lawyers in actual practice, 
lawyers who have accepted judicial situations, or who have retired from practice, and 
amare who have given attention to the subject of jurisprudence, and who are 

isposed to promote the objects of the society; without reference to any particular 
party. Lord Brougham is President of the society; and among the honorary mem- 

ers are the Lord Chancellor Lyndhurst, Lord Chief Justice Denman, Lord Langdale, 
Master of the Rolls, Lord Jeffrey, Lord Cottingham, Lord Murray, M. Guizot, M. 
Dupin, M. Savigny, of Berlin, Chancellor Kent and Mr. Justice Story of the United 
States, and Professor Mittermaier, of Heidelberg.” 


License to retail Spirituous Liguors—During the last year, the City 
Council of Cincinnati, of which I was a member, frequently discussed 
the question, whether, having the power to grant licenses, they had a 
right to refuse all licenses. ‘The position which I assumed, and upon 
which I acted, was, that this power was a trust committed to us, which 
we were bound to execute discreetly. To reject indiscriminately all 
applications, would not be an execution of the trust. We were bound 
to receive and consider every application properly made. If objec- 
tions appeared, it was our duty to refuse a license; if not, it was our 
duty to grant it. The legislature had not left it to us to say whether 
there should be any licenses, or not. I find that the following case 
from the Law Reporter, vol. 7, page 107, sustains the same view.— 
Ep. 


“Many months ago we cut from a South Carolina newspaper, the notice of a trial 
in that State, at the ‘Orangeburgh Fall Term, 1842,’ of the case of the State v. Chart- 
rand, which involved a point of some interest. The paper got mislaid, and it was 
only very recently that we have discovered it; but the case seems of sufficient im- 
portance to merit a notice here. 

“Tt appeared that for the last two years, the commissioners of roads in Onaga 
parish had absolutely refused to grant any license to retail spirituous liquors. The 
defendant, after having presented his bond, (with ample security,) and after having 
strictly and fully complied with every requisition of the law, and being informed by 
the Board of Commissioners that they had resolved to refuse all applications, no mat- 
ter how unexceptionable the applicant might be, proceeded to retail without a license. 
The commissioners caused him to be indicted, with a view to test their authority—con- 
_ tending that they were authorized not only to exercise discretion in granting applica- 

tions for licenses, but also to refuse exercising the power at all. 

“The defendant insisted, 1. That according to the express terms of the act, the 
sole and exclusive power of granting licenses was vested in the commissioners of 
roads, who were bound to hear all applications for licenses, and to grant or reject 
such license or licenses as to them should seem proper—that the discretion vested in 
the commissioners was a legal discretion to prevent irregularities, but not to give the 
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right of suppressing all houses of retailers, without distinction of persons. That in 
making a rule to grant no licenses, the commissioners not only violated the private 
rights of the citizens, but usurped a power which belongs to the legislature only. 2. 
That the commissioners having thus refused to exercise the powers vested in them 
and rendered it impossible for the defendant to procure a license, he was, on strictly 
legal principles, justified in retailing without a license, 3. Thatin any aspect of the 
case, the jury were judgesalike of the fact and the law, and were bound (in extreme 
cases like the present) at once to protect the rights of the defendant, and to vindicate 
the authority of the legislature. 

“ Borer J., charged, 1. That the commissioners were bound to execute in good 
faith the power vested in them. And that they had no authority to reject all applica- 
tions. Thus fully sustaining the first ground of the defence; but2. That the refusal 
of the commissioners to act was no defence against the charge of retailing without a 
license; that the defendant had violated the law and was guilty. The jury after @ 
deliberation of several hours returned a verdict of * Not Guilty.” 


Money embezzled by a clerk, and lost in gambling, may be recovered 
by the owners in an action of Trover—This was lately decided, as I 
learn from the newspapers, in the following case lately tried in the 
Circuit Court of New York, before Judge Kent.—Ep. 


The action was brought by Messrs. Dow and Gustean, merchants, 
against Henry Colton, to recover $6000, alleged to have been em- 
bezzled from the plaintiffs, by the clerk, Robert H. Davis, and lost 
by him at a Faro Bank kept by the defendant. The chief witness in 
support of the plaintiffs’ claim was the Clerk who had embezzled and 
lost the moneys Judge Kent charged the jury as follows: 


This is an action of trover. The plaintiffs complain that being possessed of certain 
bills of the existing banking institutions of this State, they were lost and came into 
the possession of defendant. The ground of this action is, that they being merchants 
of this city, employed a clerk named R. H. Davis, and that he as their agent possessed 
himself of various bills of the banks of this State, to the amount of $6000, and thus 

ossessed of them, they came into possession of defendant by an illegal act. And. 
if Colton did become possessed of them by keeping a Faro Bank, it gave no title to 
them. Inorder to maintain this action the plaintiffs must make out three points:— 
First, that Davis their clerk did possess himself of their property as described in the 
declaration. Secondly, that he played with Colton or his accomplices, which is the 
same thing; and that he lost the money which is described in the declaration. The 
case turns chiefly on the testimony of R. H. Davis, as all the rest was but corrobora- 
tive of Davis’ testimony against the defendant, and the testimony of defendant to 
rebutit. The great question for the jury is, was the evidence true, or isit corroborated 
so as to render it worthy of credit, and sufficient for the jury to give a verdict for the 

laintiffs. The three great points in the case were first, was the money taken by 
Pavis? Second, with whom did he gambleit? And thirdly, the amount of his loss, 
if any thing? The point which received the strongest corroboration, and most 
naturally appeared to be true, is as to the amount he took from the plaintiffs, as he 
had no motive to tell an untruth on that point, and if he did not take the money he 
would scarcely have confessed it, but would strive to verify his own innocence. The 
first question was, did the jury believe he took the money? Secondly, did he play 
with Colton? If you believe that those two points are proved, then you must give 
the plaintiffs a verdict for whatever amount of their property thus came into possession , 
of defendant. 


The Jury gave a verdict for plaintiffs, for $4,621,87. 





